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Hatra’ah, Baraitot and Memrot
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The court would examine witnesses with seven interrogations: In which cycle of seven years
(within a jubilee); in which year; in which month; on which day of the month; on which day of
the week; at which hour; and in what place. R. Yose says: even on which day did the event
occur, at which hour, and in what place. Do you recognize this individual? Did you warn them?
In the case of idol worship, who did they worship, and in what manner did they worship.
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(1) And other capital offenses are only punished based on witnesses and hatra’ah, and only if
they inform the transgressor that they are subject to the death penalty. R. Yose b. R. Yehuda
says only if they inform the transgressor which death penalty they will incur.
(2) If they warn them and they are silent or if they nod their head, even if they say, ‘| know,’
they are not punishable unless they say, ‘| know and despite this | am transgressing.’
(3) How does this work? If the witnesses saw someone profaning the Sabbath, they say to the
transgressor, ‘Know that it is Sabbath, and Scripture says (Ex. 3:14), “One who profanes it will
be put to death.” Even if the transgressor says, ‘| know,” they are not punished unless they
say, ‘| know and | am transgressing anyway.’
(4) How does this work? If witnesses saw someone killing another person, they say to the
transgressor, ‘Know that this person is a member of the covenant, and Scripture says (Gen.
9:6), “Whoever sheds human blood, by humans shall their blood be shed.” Even if the
transgressor says, ‘| know,” they are not punished unless they say, ‘| know, and despite this |
am transgressing.
(5) R. Yose says if one gave hatra’ah to oneself one are not punished, as it says (Deut. 19:16),
“to bear perverted witness against them” — they be given hatra’ah by others and not that one
give hatra’ah to oneself.

Babylonian Talmud, Sanhedrin 40b-41a
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The Sages taught in a baraita: In a trial for murder, the court asks the witness: Do you

recognize the accused? Did they kill a gentile? Did they kill a Jew? Did you forewarn them?

Did they accept the forewarning? Did they release themselves to death? Did they Kill within the

time required for speaking a short phrase?
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From where do we derive that they must release themselves to death? Rava said, and some
say it was Hizkiyya , that the verse states: “By the mouth of two witnesses or three the dead be

put to death” (Deuteronomy 17:6) — until they release themselves to death. Rav Hanan says:
Witnesses who testify to the adultery of a betrothed young woman who were rendered
conspiring witnesses are not killed. Although conspiring witnesses are generally punished with
the same punishment they attempted to impose on the purported transgressor (see
Deuteronomy 19:19), this is an exception. This is because they can say: We did not come to
testify in order to have her be executed; rather, we came to forbid her to her husband, as a
betrothed or married woman who willingly engages in adulterous sexual intercourse is
forbidden to her husband. The Gemara challenges this ruling: But they must testify that they
forewarned her before her transgression, and a forewarning includes apprising the
transgressor of the punishment he or she will receive. How can the witnesses claim that they

did not intend this result? The Gemara answers: Rav Hanan stated his halakha with regard to
a case where they claim they did not forewarn her. The Gemara asks: But if they claim they did
not forewarn her, how can she be killed? If she would not have been killed, there is no novelty

to Rav Hanan’s statement that the witnesses are not killed. The Gemara explains: Rav Hanan

stated his halakha with regard to a woman who is a havera, knowledgeable in Torah, and it is
in accordance with the opinion of Rabbi Yosei, son of Rabbi Yehuda. As it is taught in a

baraita: Rabbi Yosei, son of Rabbi Yehuda, says: A haver does not require forewarning in
order to be liable for a transgression, because forewarning is given only in order to distinguish
between an intentional and an unintentional act.
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Both scholars and one who is ignorant require hatra’ah, for hatra’ah is only given to distinguish
between unintentional and intentional, perhaps they were unintentional. How is hatra’ah
administered? We tell them: "Desist..." or "Do not do it. It is a transgression and you are liable
to be executed by the court..." or "to receive lashes for it." If they cease, they are not liable.
Similarly, if they remain silent or nod their head, they are not liable for punishment. Even if they
say: "l know," they are not liable for punishment until they accept death upon themself, saying:
"It is for this reason that | am doing this." In such a situation, they are executed.

Maimonides, Responsa 265
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| have ignored and not relied on this question, and | said, | won’t abandon talmud arukh and
adjudicate halakha from the masa u’matan of the talmud.

Babylonian Talmud, Makkot 6b
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R. Pappa said to Abaye, does R. Yose abide by this reasoning? Did we not learn in a Mishnah,
R. Yose says an enemy is executed for they are considered forewarned. He responded to him,
that is R. Yose b. R. Yehuda, as it is taught in a baraita, R. Yose b. R. Yehuda says a haver
does not require hatra’ah for hatra’ah is only given to distinguish between unintentional and

intentional.
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R. Pappa said, we are dealing with a female havera, and they disagree regarding the dispute
of R. Yose b. R. Yehuda and Rabbanan. As it is taught in a baraita, R. Yose b. R. Yehuda says
a haver does not require hatra’ah for hatra’ah is only given to distinguish between unintentional
and intentional.
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R. Yehuda said that Rav said, What is the reason [of R. Shimon]? (Shmuel said) since they
transgressed with the permission of the court. Some say, R. Yehuda said that Rav said, R.
Shimon would say, any ruling that spread to the majority of the congregation (which they
reversed), an individual who went and performed the transgression is exempt for hora’ah is
only given to distinguish between unintentional and intentional.
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