Halakhah for the Ages? Reading Responsa From a Bygone Era

UNIT 8

Captivity and Coercion

1. Sefer Or Zaru’a, Sec. 1 — Responsa, No. 747

On the matter of a young woman who was coerced while she was
betrothed

Our master responded: | do not come to dispute the convening of
my masters, as | am unworthy, for from your mouths | live and your
waters | drink. Rather, | have come to discuss a matter of halakhah
and its practical application before my teachers of notable name.
The Kohen, my teacher Rabbi Judah b. Rabbi Moses Ha-Kohen,
OBM, and the old and venerable one, my teacher Rabbi Meshulem
b. Rabbi David, OBM, and the one mighty in Torah, my teacher
Rabbi David b. Rabbi David b. Rabbi Shealtiel, OBM.

Regarding the case that came into the hands of my masters, for
which our heart is saddened. And it is worthy to be distraught and
to mourn for the pious ones who were killed in Frankfurt, and
happy are they and happy is their lot, that they sanctified God’s
honorable and mighty name with their bodies, and it is well with
their souls for they did themselves good. And the modest young
women were coerced, though their hearts were directed toward
Heaven, as their end proved regarding their beginning, and it is
forbidden to speak negatively of them, and it is a mitzvah to speak
of them with praise. And behold, | judge (this matter) before my
masters like a student offering judgment before his masters, and
may my masters not consider it a transgression on my part; and
God, examiner of hearts, knows that | come (only) to learn Torah
from your mouths. But it seems to me that the court does not have
the power to compel this Yaakov to marry his betrothed; and as
God is my witness, | do not intend to fault the young woman or
disparage her, for it is a great sin to speak negatively of her and
there is a great punishment (in store) for one who seeks to fault
her. And know, my masters, that | am the one who prevented this
Jacob from betrothing (another woman), for the matter greatly
distressed me when they spoke to me (about it) several times. For
| said, Far be it from me to be involved with this matter and with
this counsel —rather, wait until the Creator helps her to escape the
idolaters, and then consult our masters and the communities. For
it is not right to act on so great a matter as this without the
knowledge of our masters and without the knowledge of the
communities. And when her brothers brought your responsa and
your letters | implored them to show (them to) me, because |
wanted to examine them and to include them in my composition
(i.e. response). But they absolutely refused, until with great effort
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[I convinced them] to show them to me on Shabbat a short while
before the meal, when | [was able to] read them only cursorily and
was unable to examine them at all. And since then | have
contemplated the matter. And it seems to me that my masters do
not have the power, according to Torah law, to compel this Jacob
to marry his betrothed, who is forbidden to him; and | cannot find
any dispensation for her. And therefore | came to offer my words
before my masters, and begging your pardon, | ask that you write
to me with a thorough explanation of your opinions...

In Chapter Ha-Isha She-Nitarmelah (Ketubbot, Chapter 2), the
Mishnah teaches: If a woman was imprisoned by non-Jews:
concerning money affairs, she is permitted to her husband; for
some capital offense, she is forbidden to her husband. And R.
Shmuel interpreted in Chapter Ein Ma’amidim (Avodah Zarah,
Chapter 2) that when it teaches “for some capital offense, she is
forbidden to her husband” —that refers to the wife of a Kohen, who
is forbidden even when coerced, but we do not suspect the wife of
a non-Kohen, who is not forbidden when coerced, only when she
is willing — and she is permitted to her husband, even in capital
offenses. Like [the wife of] Ben Dinai, as the Talmud explains in
Chapter Ha-Isha. From here | learn from his words that in the case
we are discussing, she (i.e. the captive woman) is prohibited. For
tiis specifically in a case like (the Talmudic case of) ‘ben Dinai,’
when a husband is sentenced to death but his wife has not been
sentenced to death, rather is left at the mercy of all men, whether
to be killed or to be taken captive — and it is possible they may let
her live, and she knows it is possible they may let her live. That is
the case in which the wife of a non-kohen is permitted (to resume
relations with her husband), for since she knows that she may be
saved, due to that possibility she does not appeal (for sexual
attentions). But here, where we have established that she saw that
(the attackers) had killed scores of them and defied the king and
burned his palace, and in the (very) palace of the king they killed
them; and she was about to be killed and was forced to accept their
religion — we may say that although her heart was (directed)
toward heaven, she appealed for sexual intercourse in order to
save herself from death. And even though she does not enjoy this
intercourse, for she did not appeal (to her captor) out of sexual
desire, and she takes no pleasure from this intercourse...
nonetheless, because she appealed to him to take her and do as he
wished with her, she is forbidden.

And it does not make sense to me to say that because she accepted
their religion, therefore they treated her as a non-Jew (literally —
an idolater) and did not degrade her (and treat her as an)
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abandoned (woman), since the average non-Jewish women are
(treated like) abandoned women and they are not ashamed. On
the contrary, from the moment she accepted their religion, they
acted crassly with her, and she was constantly terrified of defying
them, and they defiled her (u-metanfim bah). And even before she
was convinced to accept their religion they defiled her (tinfuhah),
for there is opportunity to have intercourse even when they come
to destroy and to wreak damage. . .Therefore it seems to me that
even according to the interpretation of R. Shmuel, she is
prohibited...

[Based on] that which we have established about her, that she
herself was sentenced to death and on the verge of being killed, all
the more so and all the more so does she appeal [for sexual
attentions] and become forbidden. And anywhere there is danger
she appeals, even of her own accord and even though [her captor]
did not summon her. . . And she appeals to him in order to save
herself and even summons him verbally (i.e. explicitly) for the sake
of saving herself...

It seems to me that all [women imprisoned] for some capital
offense are forbidden to non-kohanim, as the sages determined a
woman’s mind-set, that she would certainly appeal [for sexual
attentions] in order to save herself and is not reliable to claim that
she was not violated. . .

Therefore, since we have established with regard to her (i.e. the
Frankfurt woman) that it was for some capital offense, it seems to
me that we require definitive testimony. And even though her
sister testifies that she was not defiled and that she is pure, it
seems to me that we do not rely on her testimony. And know, that
the Mishnah teaches, “If a town was overcome by besieging
troops, all women of priestly stock found in it are ineligible, but if
they had witnesses, even a slave (or) even a bondswoman, these
may be believed” — but regarding (a case in which the woman was
imprisoned) for some capital offense, the Mishnah does not teach
“even a slave (or) even a bondswoman” because there, definitive
testimony is required...

Isaac b. Moses

Translation: Rachel Furst
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