Halakhah for the Ages? Reading Responsa From a Bygone Era

UNIT 6

Law and Order

1. Responsa of R. Hayim Or Zaru’a no. 25

Will you quarrel forever and multiply altercations, relatives of R.
Shalom, the murdered one, and their opponents? And are there
not in your midst, praise the Lord, blessed is God, learned and wise
men — my teacher Rabbi Shabtai son of the honorable Rabbi
Shmuel and his court? And you should have acted in accordance
with their instructions and [thus] suppressed the dispute. And
what benefit is there to the relatives of the murdered one? Even if
they could manage to defame R. Moshe and his father-in-law, will
they bring R. Shalom back to life thereby? Even though he (i.e.
Shalom) began to draw his knife and his brothers and brothers-in-
law drew swords, until they drove respectable people from the
feast in dispute and altercation, like the story of Kamtza and Bar
Kamtza (BT Git 55a), and the altercation intensified until blood was
shed. If at that point they (i.e. Moshe and his father-in-law) would
have complained to the non-Jews (i.e. the authorities), | would not
have held them accountable for whatever loss R. Shalom and his
brothers and brothers-in-law would have incurred thereby. For [it
is like] a person who is about to strike his fellow; the victim will not
restrain himself with regard to his body (i.e. his life), certainly not
with regard to his money, as wrote my teacher R. Meir, may the
righteous and holy one merit eternal life.

It worth considering whether it is permissible for any (uninvolved)
person to save the victim of violence, even at the expense of the
perpetrator’s life, if there is no other means of saving him. For
behold, Rav Kahana broke the neck of the one who said ‘I will
indeed show (my fellow Jew’s property to the authorities)’ (BT BK
117a). And Sefer Ha-Mitzvot explained that it is because he is like
a thief who enters stealthily (ha-ba be-mahteret) (BT BK 117a). And
this is despite the fact that logically, in that case, it does not fit to
say that a person does not restrain himself with regard to his
money — for a person does not fight a royal authority that takes his
money. Certainly here, where a person is about to attack his fellow
— and a person does not restrain himself with regard to his body
(i.e. his life) — and lest he thereby come to spill blood, it is
permissible for any person to break his neck. For so to in [the case
of] a thief who comes stealthily — is it entirely clear whether the
homeowner will rise against him to kill him? Maybe he will injure
him or cut off his hand or his foot, and take his money and leave.
Rather, lest it come to the shedding of blood, the Torah said ‘he
has no bloodguilt,’” and all the more so here. And once his life is
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forfeited, surely so is his money, according to the opinion that it is
permissible to physically destroy the money of an informer (BT BK
119a). And even the opinion that prohibits this, here, in order to
save the victim, the one who destroys is exempt like a pursuer
(rodef) who was pursuing an attacker and broke someone else’s
utensils, who is exempt [from paying damages]. And [this is] not
strictly legal, but if it were not so, no one would [attempt to] save
his fellow from an attacker. And here, too, since he is about to
strike and will surely strike — it is permissible for any person to tell
the [non-Jewish] judge and demand that he be detained, even if he
will lose all his money as a result.

And, similarly, | assert that this is the reason our rabbis excused
one who complains [to the authorities] during [his] “hour of rage”
(sha’at ha-za’am): because his rage overpowers him and he cannot
restrain himself due to his pain and shame, such that if he does not
complain and take revenge via the [non-Jewish] judge, he will
avenge his shame even at the expense of his life. And lest he
thereby come to shed blood, it is permissible to complain to the
[non-Jewish] judge; and it is permissible even for others [to do so],
as | explained previously. But, surely, if an upstanding person
(adam kasher) struck, and it happened coincidentally that he
struck, and it is known that he will not continue but will rather
regret [his actions] — it is prohibited to [make him] lose his money.
And in any case, in this terrible episode, if after he (i.e. Shalom)
shamed them and drove them from the feast, and they (i.e. Moshe
and his father-in-law) departed the said group, they would have
complained to the non-Jewish [authorities] and thereby resolved
not to take further revenge — it would seem right to absolve them
of responsibility for any damages they would have caused their
shamers thereby. In fact, according to all the testimonies, the non-
Jews came to kill or to menace (lit. “to make an impression”); but
regardless, the one who is known to have brought the non-Jews
and to have drawn half the length [of his sword] and ushered them
into the home of the murdered one — he is an outright murderer.
And indeed, he should be denounced in all the communities that
know him, and let his stench and his shame rise (Joel 2:20) and may
he be trapped in his [own] net. However, R. Moshe and his father-
in-law — why should they be trapped? And even if it were so, that
they told that villain to bring non-Jews — does one listen to the
words of the master or the words of the student? And even King
Saul, when he told Avner and Amasa to attack Nov, the city of
priests, they declined to do so (1 Samuel 22:19); certainly this evil
murderer — even if it were so that they told him to do this terrible
thing, he should have feared God, the venerable and the awesome,
and he should not have done it. Even though it is questionable
whether one who tells an apostate to kill is responsible (for the
deed), as an apostate who does not fear God will surely perform
[the act] rather than heed the words of the Master; nonetheless,
this evil murderer may not have been presumed to act this way (i.e.
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to flaunt God) from the outset — and, therefore, there is no need
to elaborate on this.

And all this | wrote even if it were so that they (i.e. Moshe and his
father-in-law) told him (i.e. the villain) to do it. But | haven’t seen
any clear testimony on this at all. And it is appropriate to castigate
all those who call R. Moshe and his father-in-law “murderers” with
regard to this terrible episode, and so too, to clear their names,
that they did not tell that villain to do it. | have not seen any clear
testimony about this either, for who knows what they whispered
together when they came to the (Jewish) court after they were
chased out — and heaven forbid, we must not suspect R. Moshe of
this terrible thing. Nonetheless, to ban and excommunicate those
who open their mouths against them on this matter, without
constraint — it is not possible due to [the prohibition] ‘Do not place
a stumbling-block before the blind’ (Lev. 19:4) for it is clear they
will transgress. And just as it is a positive commandment to say that
which will be heeded, so is it a positive commandment not to say
that which will not be heeded.

Indeed, this is my final word: that there is absolutely no murder
verdict for Moshe and his father-in-law in this terrible episode, and
so should it be proclaimed in my name in any place they wish. And
with regard to the complaints that the relatives of the murdered
one submitted (to the non-Jewish authorities) and, according to
their (i.e. Moshe and his father-in-law’s) claims, caused them to
lose their money thereby — it seems that they (i.e. Shalom’s
relatives) should not be charged, for the laws of informing are
kenas (i.e. financial penalties), as per the Jerusalem Talmud.” And
[with regard to the claim that] it is written in Sefer Ha-Mitzvot in
the name of R. Isaac b. Abraham that wherever the matter will
become commonplace if they do not impose penalties, they should
charge [the informer] as though it were a direct injury, and here
too it might become commonplace — (in fact,) praise the Lord
blessed be God, for a number of years we have not heard a
complaint about murder until now. And there are other reasons,
but it is not appropriate to write them all. And what they wrote,
that they (i.e. Shalom’s relatives) did not complain during “the hour
of rage” — they were incorrect. For with regard to murder, it is
forever “the hour of rage,” as it is written When his heart is fired
up. And if the blood avenger killed the murderer several years later,
when he encountered him, we still consider it When [his heart] is
fired up (Deut 19:6). And One who confesses and gives them up will
find mercy (Prov 28:13).

Peace, the forlorn Hayim Eliezer b. Rabenu Isaac, may his soul rest
in Eden.

Translation: Rachel Furst
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* And, according to the Talmud, kenas penalties are not imposed in contemporary times; see BT BK 84a-b.
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