Halakhah for the Ages? Reading Responsa From a Bygone Era

UNIT 3

Defamation

1. Responsa of R. Hayim b. Isaac Or Zarua, Avitan Ed. no. 228
What you asked concerning Levi, who married a woman, and
shortly following their marriage she cried out, wailing and
gripped by labor pains. And Levi sought medical [help], for he
said, perhaps this is witchcraft. And then she ceased her
shouting for two weeks. [But] afterwards, on a Thursday night,
Levi’s wife began to shout and wail as before. And with dawn,
Levi crossed the Rhine and brought [back] with him a relative’s
wife. And the two of them went up to the attic, and she was
shouting as before. Ultimately, Levi came down and raised his
voice to the heavens and the [earthly] creatures, [proclaiming,]
| declare, my wife is about to give birth. And he went to Mainz
to tell her relatives and her father and mother, in accordance
with her relative’s wife who told him to go. And her relative’s
wife said that because he had [already] publicized the matter
to all his relatives she told him to go. For it is better that her
father and mother and relatives know [about it], including the
wife of her brother who is skilled at feeling a woman’s stomach
to ascertain if she is pregnant. And she felt her stomach, and
she said to Levi, don’t go to Mainz, she definitely does not have
a fetus in her stomach. And further testimony came, that Levi’s
wife met with a certain non-Jewish woman. And the non-
Jewish woman asked her, why did you go to immerse [in the
ritual bath]? And she told her, they told me to immerse due to
cuts in my flesh. And further, that the young men had pushed
her until she began to menstruate. And behold, Levi has
defamed his wife, [suggesting that] she had become pregnant
through prostitution prior to her marriage. And another
witness [said] that the young man’s uncle told him, It is not
entirely Levi’s fault. For his wife also believed that she was
pregnant. And behold, they have excommunicated Levi in two
communities regarding this [affair]. And now, she demands
that they force him with rods to divorce her and pay her
marriage contract (ketubah). And [s]he brings a proof from the
Talmud (BT Ket 72a), One who takes an oath prohibiting his
wife from borrowing a sifter or a sieve... must divorce her and
pay her ketubah, because he defames her among her neighbors
— and all the more so here, where he has defamed her for
prostitution.

But to me it seems that there is no substance to her claims. For
whenever [the Mishnah] rules “divorce,” we do not divorce
with rods nor with excommunication, rather [try to convince
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him] with words, in accordance with the ruling of Rabbenu
Hananel’s, may the memory of the righteous be a blessing, at
the beginning of chapter Ha-Madir (BT Ket 70a). And further,
[even] if “divorce” meant that we force [him], as R. Isaac (b.
Samuel “the Elder”) z”I wants to say, that is relevant to a
husband who persists in his rebellion (against his wife) or who
took an oath to deny her, such as foreswearing sexual relations,
as Tosafot explained... But if he regretted [his actions] and
accepted upon himself not to do it again (see BT Ned 76b), it is
obvious that we do not force him (to divorce his wife). As we
derive from the language of the baraita (BT Ket 72a)...

But here, where she has acquired a bad name for having
fornicated before she was married. Do we assume that she
fornicated after she had been legally engaged (with kiddushin,
in which case it is considered adultery, and she is prohibited to
her husband)?

Rather, it is always the case that if the husband accepts her
back, he thereby cancels the rumors (that she committed
adultery), and therefore he need not divorce her. For if it were
not so, then every man who accused his wife of adultery we
would immediately force to divorce her and pay her ketubah.
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And even if it was the law that anyone who defames his wife
must divorce her and pay her ketubah, it would seem to me
nevertheless that in this case he is exempt. Although
[according to the law] a person is always responsible for
damage he causes, this applies when the victim did not cause
the damager to engage in destructive action. But when the
victim caused the damager to engage in destructive action, he
(i.e. the damager) is exempt, as the Tosafists proved from the
Talmud... And here, she (i.e. Levi’s wife) caused him to defame
her by telling the non-Jewish woman that she immersed
because of cuts and pushes; why did she not say that she
immersed [after having seen] virginal blood? And furthermore,
if we would force [a man to divorce his wife] in such
circumstances, then every woman would do such a thing to her
husband — that is, shortly after her wedding or when her
husband returns from abroad, she would scream as though she
were about to give birth, until her husband says that she
engaged in prostitution — in order to [engineer a situation in
which we rule] that she must be divorced and receives her
ketubah... And even a bill of divorce (get) that was compelled
by non-Jewish law is invalid, in order to prevent women from
turning themselves over to non-Jews and [thus] severing their
ties with their husbands. [And if we do not rule in the manner
| suggested regarding our case], what have they achieved, she
can still sever ties in this way? Therefore it seems to me that
we absolutely do not force him to divorce her.

And peace to my teacher and his Torah and his study hall.
Sincerely, Hayim son of R. Isaac, may he rest in Eden.

Translation: Rachel Furst
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