Rabbinic Authority and Personal Autonomy in Early Rabbinic Law

Session 1: Expertise, Autonomy and the Value of Life
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Tosefta Kippurim 4:2

Children who are approaching their time—they train them a year or two in advance so
that they will become accustomed to mitzvot. R. Akiva would dismiss the academy for the
sake of the children so that their fathers would feed them.

It once happened that Shammai the Elder did not want to feed his son, and they decreed
upon him and they fed him with his [Shammai’s] hand.
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Mishnah Yoma 8:5

A pregnant woman who smelled food - they feed them until her spirits are restored. A
sick person - they feed him according to experts, and if there are no experts present, they
feed him according to himself, until he says ‘enough.’
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Babylonian Talmud Yoma 83a

A sick person - they feed him according to the experts.

Said R. Yannai: If the patient says he needs [food] and the doctor says he does not need -
they listen to the patient.

What is the reason for this? The heart knows its own bitterness (Proverbs 14:10).

That is self-evident! What might you have supposed? The doctor knows better. So we are
informed to the contrary.

The doctor says he needs food and the patient says he does not need - they listen to the
doctor.

What is the reason for this? He has been seized by a stupor [...]

Mar b. Rav Ashi said: In any case where [the patient] said ‘I need [to eat,] even if there are
a hundred who say he need not - we listen to him. What is the reason? The heart knows
its own bitterness (Proverbs 14:10).
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Jerusalem Talmud Yoma 8:2; 45a

If the patient says ‘I can [fast]’ and the doctor says he cannot - they listen to the doctor.
If the doctor says he can [fast] and the patient says he cannot - they listen to the patient.
The question arises concerning a case in which the patient says, ‘I can [fast]’ and the
doctor says ‘I do not know.” R. Abahu in the name of R. Yohanan: This is like a case of
doubt concerning lives, and any case of doubt concerning lives overrides the prohibitions
of Shabbat.
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R. Asher ben Yehiel, Commentary to Yoma 8, 13 (Germany and Spain, 13t c.)

The Tosafists wrote that when the Talmud said that a sick person says ‘I need,’” this means
that he says that he is fearful that if he does not eat he will worsen and will be in danger
of death. And in some manuscripts it says... “the patient says, ‘I must [eat]’ for he is fearful,
thinking ‘If I do not eat I shall die.”” And this indicates that only if there is a doubt that he
might die do we feed him. But to me this seems like a great stringency regarding doubts,
for there are no doctors who say that if he doesn’t eat he may die. Rather, a doctor usually
says that if the patient does not eat his illness may worsen and he may be endangered.
And even according to those manuscripts that read “if I do not eat I shall die” we should
not learn from this that only when there is a doubt concerning death do we feed the
patient, for the language of “I shall die” is not particular, but rather the way a patient talks
for fear of death.
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Responsa Recanati 166 (R. Menahem Recanati, Italy, 13th c.)

I heard that R. Isaac b. Asher became ill with the illness from which he died, and at that
time it was Yom Kippur, and the doctors told him that “if you don’t eat you will certainly
die and if you do eat perhaps you will not live.” And he, of blessed memory, said “certain
and uncertain, certain is preferable,” and did not wish to eat, and he died, may his soul be
bound in the bond of life.
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Responsa Radbaz 3:444 (R. David b. Zimra, Spain-Egypt-Safed, 16t c.)

You asked of me concerning what was written in the name of Riba of blessed memory...
and you wished to know my opinion whether he acted appropriately or not.

Answer: according to the law it is inappropriate to learn from him at all, for we have a
rule that even a doubt concerning preservation of life overrides the Shabbat and Yom
Kippur, and we fear even for a brief life, and even more so for a doubt whether he may
live or die, and for the possibility that he may live to observe another Shabbat.... Therefore
itis inappropriate to learn from him, for it is possible that Riba of blessed memory sensed
himself that even if he would eat he would die, for the heart knows its own bitterness,
and this is what he meant by saying that in the case of certain and uncertain categories,
certain is preferable, meaning my certitude is preferable to your doubt, and therefore he
did not wish to eat. And [ was asked about a similar case previously and I ascertained that
this is not a path of piety.
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Responsa Radbaz 4:67

Question: you asked of me to inform you regarding someone for whom it was determined
that Shabbat must be violated for him, but he does not wish shabbat to be violated for him
because of his piety. Is this piety and do we listen to him or not?

Answer: This is a pious fool, and God will seek his blood from him, and the Torah said ‘live
by them and not die by them...” The general rule is that I do not see any piety in this but
only loss of life, therefore they may feed him forcefully against his will or they compel him
to do what it was determined that he needs, and anyone who asks about this it as though
he himself spills blood, and this is clear.
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Shulhan Arukh Harav (R. Shneur Zalman of Liady, 19t c.)
[f the patient knows himself that he needs to eat and he is stringent with himself and does
not eat, of him the Torah says “I will demand of you blood for your life.”

Any place that it is permitted to eat and he does not wish to eat, they feed him against his
will.
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Responsa Avnei Nezer (citing his father, R. Ze’ev Nahum of Biale, author of the
responsa Agudat Ezov, Poland, 19t c.)

One who is not a tzaddik and he wishes to be stringent for himself concerning forbidden
foods, as against the doctors’ orders, still we must ask whether this is permitted. For
concerning a regular person the Taz (Turei Zahav, R. David Levi Segal) wrote that it is a
commandment and an obligation to be healed by a doctor. But it seems to me that here
one is called a tzaddik if he is stringent for himself concerning forbidden foods and trusts
in God even when he is in danger, and if so, even one who is not a tzaddik is permitted to
be stringent concerning forbidden foods, against the doctors’ orders.

Mishnah Doctor says patient must | Doctor says patient must
eat not eat

Patient says he must eat Patient eats Patient does not eat

Patient says he need not eat | Patient eats Patient does not eat

R. Yannai Doctor says patient must | Doctor says patient must
eat not eat

Patient says he must eat Patient eats Patient eats

Patient says he need not eat | Patient eats Patient does not eat

Mar b. Rav Ashi Doctor says patient must | Doctor says patient must
eat not eat

Patient says he must eat Patient eats Patient eats

Patient says he need not eat | Patient does not eat (?) Patient does not eat




