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Does Shemittah Apply Today on a Biblical or Rabbinic Level?
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1. Sefer Ha-Terumah (R. Baruch of Vermiza), Laws of the Land of Israel
The Halakhah is that the sanctity of the land is not in effect now regarding Terumah and
Maaser... And do not say that, in any event, the law based on the sanctification of Ezra for
Terumah and Maaser still applies today... Rather, today it is not in effect, and there is no biblical
obligation to separate Terumah and Maaser... And for this reason we can say that it is permitted
during Shemittah to plow and plant the land of a gentile, even on a rabbinic level.

7 7297 R 2D NN nisha 2'ana 2
2197 AW DR INWRD TWVTRW L JNWITR 1202 123w 1% ANWRD TWVTR WIPNN 228 W WU 93
TWITR MWTR ORI NEPR2 PO AT 212 199w 100,027 7ONYh AwTR X9 anywS TR 72972 w1200
YW 072 WPIT RDY 21X DWW N2 PUIIAW MINIPAT MR I LR12Y TNV vt anwh nImvi 1w
IRW N2 PN WITRT 027,00V AW 01V OP0Y 191000 YT MAWYRM INNT 1 210D R 1w 522
12027 /7R NI/ .MWYRT 1A 7001 NPPWR DY 13RI XIM 222 99 072 0010 KW NP DNk
AR AR 712977 1AW 12ORT MDY P WY ROR 027 PN KD KRR N0 IR 102 N0 WITRn
2. Rambam, Laws of Terumot, 1:5 (translation: chabad.orq)
All of the lands that [the Jews] who ascended from Egypt took possession of were sanctified in the
first consecration [of the land]. When they were exiled, that sanctity was nullified. [The rationale
is that] the initial consecration came about because of the conquest. [Hence,] its consecration was
effective for the time [it was under their rule], but not for all time. When, by contrast, the
descendants of the exiles ascended [from Babylon] and took possession of a portion of the
land, they consecrated it a second time. [This consecration] is perpetuated forever, for that time
and for all time.
[The Sages] left those places that had been settled by [the Jews who] ascended from Egypt, but
were not settled by those who ascended from Babylon in their previous [halachic status] and did
not exempt them from [the obligations of] terumah and tithes so that the poor could rely upon them
in the Sabbatical year. Our holy teacher released Beit Shan from those places which [the Jews]
who ascended from Babylon did not take hold of. He decided that Ashkelon should be exempted
from the tithes.
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3. Torat Kohanim, Behar, Parashah 2
The Sages say: Shemittah applies even if the Yovel does not, but Yovel only applies if there is
Shemittah.
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4. Yerushalmi, Gittin 4:3

Rabbi says: There are two Shemittahs, that of Shemittah and Yovel. At the time that Yovel
applies, Shemittah applies on a biblical level. When the Yovel ceases to apply, Shemittah applies
[only] on a rabbinic level.
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5. Babylonian Talmud, Gittin 36a

Hillel established Prozbol.... Is there a case where biblically Shemittah is effective, but Hillel
established something to make it ineffective? Abaye said: It is [referring to] Shemittah
nowadays, and Rabbi’s view. As it is taught: Rabbi says: “And this is the matter of the
Shemittah: Release (shamot)...” (Deut. 15:2). Scripture is speaking of two Shemittahs, that of
releasing land and that of releasing monies. At the time that you release land, you release
monies. At the time that you do not release land, you do not release monies.
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6. Responsa, Beit Ha-Levi, 111:1
The obligation today [of Shemittah] stems from the power of the institution of those who came
from exile in the days of Ezra and accepted upon themselves to observe Shemittah, despite the fact
that there is no Yovel. Therefore Shemittah is not rabbinic, but rather words of tradition [from
Na”kh] of the establishment of Ezra. As it is said there (Neh. 10:1-32) “And yet for all this we
make a sure covenant, and subscribe it; and our princes, our Levites, and our priests, [set their seal
unto it.]...and entered into a curse, and into an
oath, [to walk in God's law, which was given by
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Protest Against Hetter Mekhira, 1910
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7. Hazon Ish, Shevi’it 18:4
The Beit Halevi... wrote that Shemittah today is biblical because of the oath of the princes as
written in Nehemiah 10... And it is clear that this was meant as a temporary strengthening of a
matter that there were failing in... Even those who swore did not come to add [the factor] that
they would not be lenient in places where it was possible to be lenient rabbinically, but they
swore to keep the law as per the rabbinic enactment, and where the rabis saw to be lenient in a
place of loss or for strengthening the world, that would not be included in the oath.
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8. Sefer Ha-Terumot 45:4

R. Zerahiah in his responsa ruled that it [Shemittah] does not apply nowadays... Because it is
known that in the days of the rabbis of the Mishnah and Talmud there were large, set courts in
the Land [of Israel] that would establish the month, and it could be that likewise there were
courts sanctifying the year as a commemoration of Yovel. Now that there are no courts able to
sanctify the year or even the month, it is clear that Yovel is fully cancelled, and Shemitah is
cancelled along with it, according to Rabbi, because both commandments are tied to one
another...

Furthermore, we can say: Even according to the Sages, Shemittah requires the sanctification of a
court, as it is written “And you shall count for yourself [seven weeks of years]” (Lev. 25:8) and
the rabbis in the Sifra taught “counting in a court.” And in Arakhin we say “count Yovels in
order to sanctify Shemittahs.” We see from here that even Shemittah needs the sanctification of a
court. Just like Yovel needs the sanctification of a court, as it is said “And you shall sanctify the
fiftieth year” (Lev. 25:10)
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9. Rambam, Laws of Terumot, 1:11

Fruit of gentiles grown in land they bought in the Land of Israel, if its production was completed
by gentiles and it was placed in a silo by gentiles, it is completely exempt [from laws relating to
sanctity of the land], as it is said “[the first of] your grain [... you shall give to Him]” (Deut.
18:4), but not the grain of gentiles...
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10. Kesef Mishneh, Laws of Terumot, 1:11
The widespread practice in the land of Israel is like our rabbi (Rambam). In our days, we have
not heard anyone opening their mouth to argue on this. And now one scholar arose and thinks
that he is being more righteous in doing the opposite of the widespread practice, and is taking
tithes on fruits that grew on gentile land was finished in their hands and placed in a silo by a
gentile. And he comes and entices others to accept that they practice similarly. It appears simple
in my eyes that we should prevent them from doing this because of “you shall not make splits”
(Deut. 14:1), and also that since in all lands they accepted to follow our rabbi (Rambam), leaving
aside where it infringes on the honor of early ones who did so. And even the Riv”a didn’t feel
worthy to rely on his reasoning to undo the practice, and who is this who thinks he can do this!
Also, this matter is a case where the majority of the community cannot rely on it [a stringent
view]. Therefore there is reason to decree upon them that they not act like this [in a stringent
manner] and if they refuse they should be forced, like the case of Shemuel, who said ‘consume
oil and if not I will write about you that you are a rebellious elder!” (yAZ 2:8). Later the matters
were clarified that it was necessary for the elders of the city to make an ordinance and they all
got together and decreed a decree of exclusion that forever a person may not take off tithe from
gentile produce, like they had practiced until now based on our Rabbi.

The Prohibition Against Selling the Land of Israel
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11. Deuteronomy 7:2
And the Lord your God will hand them over to you and you shall smite them; utterly destroy
them; do not make a covenant with them and do not give them grace.
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12. Babylonian Talmud, Avodah Zarah 20a
Do not give them grace (lo tehonnem): do not give them a dwelling space (hanayah) in the land.
Another interpretation — Do not give them grace (lo tehonnem): do not give them goodwill (hen).
Another interpretation — Do not give them grace (lo tehonnem): Do not give them a free gift
(mattenat hinnam).
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13. Babylonian Talmud, Avodah Zarah 20b-21a

We do not rent them [gentiles] houses in the land of Israel, and certainly not fields. In Syria we
rent them houses but not fields. Outside the Land of Israel we sell them houses and rent them
fields, the words of Rabbi Meir. Rabbi Yose says: In the Land of Israel we rent them houses but
not fields; in Syria we sell them houses and rent fields; outside the land of Israel we sell both.
Gemara — Rav Yehudah said Shemuel said: The law is like Rabbi Yose.
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14. Pri Megadim (R. Yosef Teumim), Orah Hayyim 306:20
But today that we are among the nations, there is no prohibition of giving dwelling space to
gentiles, only the [positive commandment] of settling the Land of Israel alone.
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15. R. Avraham Yitzhak Kook, Shabbat Ha-Aretz,
Introduction, section 12

It appears that the prohibition of “do not give them
grace” (Deut. 9:20) of giving dwelling space in the PP jnan prst a3
land, since it is said only about the Land of Israel,
therefore today, according to the view that the sanctity
of the land is inapplicable for the obligated LI i
commandments depending on the land, it would :

similarly be inapplicable regarding giving dwelling = Q711 =
space in the land, and not apply even on a rabbinic
level.

However, Maimonides’ view appears not to be like
this... since he wrote that at a time that Yovel doesn’t
apply we [still] do not accept resident aliens to have
the status of living in the land.
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Shabbat Ha-Aretz by Rav Kook
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16. R. AY Kook, Responsa Mishpat Kohen (Matters of the Land of Israel), Siman 58
Now, if there is indeed great pressure, to the point that, God forbid, the destruction of the
Settlement is at stake, it appears that there is room to permit regarding rabbinic matters to sell,
based on the sale of Hametz that is practiced in cases of difficulty, and to rely on the Ishmaelites
[i.e. Moslems] who are not idolators and have no prohibition against having a space in the land.
If we say that there is no acquisition by a gentile to undo [the obligation] of Maaser, there would
be room to say that we don’t accept the view that the prohibition against selling is for the reason
that it undoes Ma’aser, but the reason is the prohibition “do not give them grace” (Deut. 7:2), do
not give them dwelling space in the land. For this we can say that Ishmaelites are not idolators,
but are like resident aliens [ger toshav], and it is permitted for them to have a space in the land...
And it appears that according to the view that the sanctity of the land is undone, there is only a
rabbinic prohibition. And we might say that the Rabbis only prohibited renting [the land to
gentiles] because there are two factors — [granting them] dwelling space in the land and undoing
[the laws of] Maaser, and only a gentile has the reason of dwelling space in the land, but if that
basis is undone [because the case doesn’t relate to an idolator] they did not prohibit it only
because of undoing Maaser...
If so, since for a gentile who is not an idolator, and especially an entire nation known for this, it
is reasonable that there is no such prohibition...
And we can say further, like Ran Gittin... that it is permitted, because “do not give them grace”
is only prohibited if one intends for their good, but here as well there is no prohibition of offering
dwelling space with a sale like this, because it is done through trickery to undo the sanctity of the
land, in order to be able to work it in a permitted manner, which is for our good and will
strengthen the Jewish settlement in the land... And it is also reasonable that since the principle of
the matter is for the good of the Jews, the Torah doesn’t prohibit it, especially if it is known that
the land will not remain in the gentile’s hands, and after Shemittah he will sell it back to the Jew
from whom he bought it, we can say that there is no prohibition in this case.
Still, there is reason to doubt this permission based on trickery because it is clear that it is a trick.
But it is proper to add this permission with the reasoning above that Ishmaelites are not idolators,
and it is permitted to sell to them. If a person doubts this matter, we can say that there is no

shlomozuckier@gmail.com The Challenge of Contemporary Shemitah #2



biblical prohibition here, because he is selling it for the good of the Jews, and if so in a rabbinic
matter in a case of great need there is room to permit. (Boisk, 5660 [=1880])
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17. R. AY Kook, Shabbat Ha-Aretz, Introduction, section 12

In the matter of “do not give them grace” (Deut. 7:2), that it is prohibited to sell a gentile land in
the Land of Israel. One member of the court, Rav Zalmah Shach, ruled well, that one can say that
a gentile who already has a dwelling place in the land, the addition[al land] that we add to it is
not prohibited from the Torah. It is more appropriate according to this to choose a gentile who
already owns land in the Land of Israel.
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18. R. Avraham Yitzhak Kook, Mishpat Kohen (Matters of Land of Israel), Siman 63
The purpose of the Settlement [of the Land of Israel] is a matter of generations [i.e. long term].
By strengthening the settlement and the increase of our Jewish brethren in the Holy Land the
redemption will come more closely, because it is clear that the redemption depends on the
increase of our holy brothers in the Holy Land. Thus, we will automatically merit the complete
fulfillment, and it will be like [the principle] “violate one sabbath in order to keep many
sabbaths (Yoma 85b). And even though it is not too difficult for God to hasten the redemption,
even without any start from our actions, still our blessed Sages decreed that we should begin a
cycle of the open redemption, which is raising the branches and fruits of the mountains of Israel
to the Jewish nation, which has come closer. And since through the stringency of Shemittah it
will hold back the matter of settlement, and the hands of many will neglect buying land, as |
know many are saying in Hutz La-Aretz, that since the blessing of the land is not yet
recognizably making produce for three years [prior to Shemittah to overcome the limitations of
not planting for a year] if so it will be impossible to stop, and when they work [during the
Shemittah year] they will violate biblical law. Therefore they are staying away from the Holy
Land. But if we tell them that based on the difficulty of the matter there are approaches to be
permissive, and these approaches do not fall out as overly forced permissions, like lesions [on
the lungs for slaughtered animals] or new grain [generally prohibited prior to the 16" of Nissan]
and all sorts of other matters which rely on minority opinions [where very lenient opinions are
accepted widely], then many will want to come. The more the redeemed return [to the land] the
greater the blessing from on high to hurry the redemption. Then we will fulfill everything with
clarity, in a way that we will compensate for all of this pain from which we have to use forced
permissions, and the Lord will answer us with abundance.
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19. Netziv, Responsa Meshiv Davar, 11:56
| saw one scholar who wrote that in order to be safe one can sell to an Ishmaelite [i.e. Moslem]
that one knows, except it is prohibited to sell fields to gentiles in the Land of Israel... and one
must say that we rely on the Taz, YD 124:4, that Ishmaelites have the status of a resident alien
(ger toshav), and a proof is that R. Yehudah sent an offering to Avuderaban and Rav to bar
Sheshakh. It must be that [the prohibition] “do not give them grace” (Deut. 7:2) only applies to
one who worships idols. The same for sale, which we learn from “do not give them grace”
doesn’t apply to them [Ishmaelites]. If so, one can sell to an Ishamaelite one knows and it is thus
Shemittah of a gentile[‘s land]. Although one might say that R. Yehudah and Rav did this
because of ways of peace, still one might say that for a case of loss [such as this] one can be
lenient, etc.
And in truth this rabbi fled from the wolf and ran into the lion, because he wants to avoid the
prohibition of Shemittah nowadays, which is rabbinic for most decisors, and runs into the
prohibition of selling land to gentiles in the Land of Israel, which is a biblical prohibition
according to everyone!

Is it Effective to Sell the Land of Israel to a Gentile?
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20. Babylonian Talmud, Tractate Gittin, 47a
Rabbah said: Even though an acquisition of land by a non-Jew in Israel does not remove the
obligation of tithing, as it is said “for the land is Mine” (Lev. 25:23) — the sanctity of the land is
Mine [says God], it is effective to permit the non-Jew to dig pits, shrubbery and caves, as it is
said “The Heavens are the Lord’s, but the land He gave to humankind” (Ps. 115:16). R Elazar
says: Even though an acquisition of land by a non-Jew in Israel is effective in removing the
obligation of tithing, as it is said, “[the first of] your grain [... you shall give to Him]” (Deut.
18:4), but not the grain of idolators, it is not effective to permit the non-Jew to dig pits,
shrubbery and caves, as it is said “The land is the Lord’s” (Ps. 24:1).
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21. Hazon Ish, Shevi’it, 24:A.D

A — There is no difference between if the gentile already has land or not, because every house or
field that one gives to them, one is giving dwelling space to gentiles in the land. And even if
there was room to be in doubt based on the lack of clarity of the Mishnah, the Gemara and
decisors clarify that there is no difference...

D — Even though, regarding [the prohibition] against giving them grace [i.e. gifts], if it is for
profit for a Jew it is permitted, as the Ran Perek Ha-Sholeah wrote regarding freeing a slave,
etc... [But] here regarding offering dwelling space in the land, there is no difference, because
giving gifts depends on the feeling of the grace, but not one who seeks his own good. However,
[the prohibition against offering] a dwelling place in the land, the [very] presence of an idolator
on the land of Israel through ownership is despised before the Omnipresent, etc. And the Torah
wasn’t given on such a detailed level. For any gentile to whom one sells one violates a
prohibition, even though as it appears this person isn’t taking hold in the land. Therefore, there is
no room to permit selling to a gentile to undo the sanctity of the land for Shemittah. To the
contrary, the prohibition against Shemittah nowadays is rabbinic, while selling it is biblical, like
[eating a] treifah.

In Ba”h and Meshiv Davar 50 they write that one who sells through a messenger, the sale is not
effective, based on [the principle] ‘there is no messenger for a violation’ (bKidd 42b).
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22. R. Ze’ev Weitman, “The Permission by Sale of the year 5768,” Tzohar 5768
These changes [I have implemented in the current system] have made it such... that the sale is
carried out with full intent and understanding of significant on the part of both the sellers and the
buyer, and the sale is done in a matter that is effective even from a legal perspective, based on
the laws of this country. There is no longer any possibility of raising issues against the sale as
done as a joke, nor the claim of lack of seriousness nor the claim of a desecration of God’s name.

Broader Considerations
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23. R. AY Kook, Iggerot Ha-RelYah, vol. 11, 555
Did I not repeat several times that this teaching is a temporary one, and only based on need and
great necessity? Because it would be terrible to undo a great and general commandment like the
sanctity of Shemittah, if not for a great necessity that affects people’s literal lives, that it prevents
people from dying of hunger, many souls without work or food. And in order not to destroy the
foundation of the holy settlement in the beginning of its growth. But at every time that a good
court finds that the situation has improved, that it is possible without danger to uphold Shemittah
like it was taught without any undoing [e.g. by sale] Heaven forfend to appropriate the holy and
undo the sanctity of the land and enter our head between the great mountains [on this debate].
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An Alternate Solution: Otzar Beit Din
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24. Tosefta, Shevi’it, 8:1
Originally, court messengers would sit in the cities and whoever would bring fruits in their hand,
they would take them and give them food for three meals, and the rest they would place in a
storage house in the city. When the time of the figs came, messengers of the court would hire
workers who would collect them and make dried fig circles, and they would gather them in
barrels and bring them to the storage area in the city. When the time of grape [harvest] came,
messengers of the court would hire workers who would harvest and press them in a wine press
and place them [as wine] in barrels and bring them to the storage area in the city. When the time
of olive [harvest] came, messengers of the court would hire workers who would press them and
squeeze them in the olive press and place them [as oil] in barrels and bring them to the storage
area in the city. And they would give them out on Fridays to everyone based on [the size of] their
household. When the time of clearing out [of food, at the end of the harvest season for each
crop], the poor would eat after the time of clearing out but not the rich, the words of R. Yehudah.
R. Yose says, both poor and rich eat after the time of clearing out. R. Shimon says, rich eat from
the storage area after clearing out.
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25. Nahmanides, Commentary to Leviticus 25:7

It was taught in the Tosefta (Shemittah 8:1-4): Originally, messengers of the court...

And they made rabbinic enactments. Originally, every court would make storage in every city.
When the fruits started leaving [the fields] they would take them from those who brought them
and place them in storage. When the time of gathering each type of food came, like the time of
summer and harvesting grapes came, the court would hire workers and harvest and press [the
grapes], and they would take each species and press it in a wine or olive press like in other years.
And they would put it in their storage area. These fruits gathered into the storage house of the
court do not need to be cleared out after items are cleared out from one’s house, and both poor
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and rich can receive them from the court after the time of clearing out, and can eat this. And this
entire establishment and effort of the court, is because of the concern that someone might hoard
them or do business with them.

When there is no storage area in a city or no court, the fruits are held by the one who gathers
them from their ownerless status, and he needs to remove them from the house at the time of
clearing out and make them ownerless by the opening of their house, and continue eating them.
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26. Hazon Ish, Shevi’it 12:6

That which is taught that one cannot press grapes in a wine press, refers only to the owners. But
those who received it from hefker (ownerless status) are permitted to all things. The verse “do
not cut” (Lev. 25:5) like the way of those who cut — [only] for the owners did God prohibit!
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Summary of Options Available Today

27. Rav Yosef Zvi Rimon, Shemita: Halacha from the Sources, pp. 72-74
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