When Halakha and Ethics Collide- #4
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GEMARA: The Gemara asks: Why does the mishna take for granted the fact that one
who caused injury is liable to pay compensation to the injured party? The Merciful One
states in the Torah: “An eye for an eye” (Exodus 21:24). You might say that this means
that the one who caused injury shall lose an actual eye rather than pay money.
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The Gemara responds: That interpretation should not enter your mind. The principle
implicit in the mishna is derived from a verbal analogy in the Torah, as it is taught in a
baraita: Based on the verse: “An eye for an eye, a tooth for a tooth, a hand for a hand, a
foot for a foot” (Exodus 21:24), one might have thought that if one blinded the eye of
another, the court blinds his eye as punishment; or if one severed the hand of another,
the court severs his hand; or if one broke the leg of another, the court breaks his leg.
Therefore, the verse states: “One who strikes a person,” and the verse also states: “And
one who strikes an animal,” to teach that just as one who strikes an animal is liable to
pay monetary compensation, so too, one who strikes a person is liable to pay monetary
compensation.
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And if it is your wish to say that there is an objection to this derivation, there is an
alternative derivation: The verse states: “And you shall not take ransom for the life of a



murderer, who is guilty of death, for he shall die” (Numbers 35:31). This indicates that it
is only for the life of a murderer that you shall not take ransom; but you shall take
ransom for one who severed another’s extremities, which is analogous to the death of a
limb, as severed limbs do not regenerate.
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The Gemara asks: To which verse is the baraita referring when it quotes: “One who
strikes a person” and: “One who strikes an animal”? If we say that the baraita is
referring to the verse: “One who strikes an animal shall pay its compensation, and one
who strikes a person shall be put to death” (Leviticus 24:21), this cannot be, as that
verse is written with regard to killing, not injury, and there is no monetary
compensation for killing.
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Rather, the baraita references the verse from here: “One who strikes an animal
mortally shall pay its compensation, a life for a life” (Leviticus 24:18); and juxtaposed
to that is the verse: “And if a man maims his neighbor, as he has done, so shall it be
done to him” (Leviticus 24:19). The Gemara challenges: But this latter verse does not
use the expression: “One who strikes,” which is the basis for the comparison in the
baraita. The Gemara responds: We are stating an analogy from striking to striking that
is based not upon the exact phrasing of the verse but upon the details of the halakha, as
follows: Just as the act of striking that is stated with regard to an animal renders one
liable to pay monetary compensation, so too, the act of striking that is stated with
regard to a person renders one liable to pay monetary compensation.
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[The following rules apply when] the prevailing presumption is that a
woman is married, and she and her husband travel overseas at a time
when their relationship is peaceful, and peace abides in the world at
large. If she comes and says, "My husband died,"” her word is
accepted and she is granted permission to marry or to perform the rite
of yibbum on this basis.

[The rationale is that] we assume that a woman will not bring
difficulties upon herself, causing herself to be forbidden to both her
first and her second husbands, causing herself to lose the right to
collect the money due her by virtue of her ketubah from both
husbands and causing her children to be deemed illegitimate when the
matter is likely to become openly revealed, and when she will not be
able to deny the matter or offer any argument in her defense. For if her
husband is alive, he will ultimately return, or [at least,] it will become
known that he is alive.

Similarly, if one witness comes and testifies that the woman's husband
died, she is granted permission to marry by virtue of his testimony,
because [the truth of] the matter will ultimately be revealed. Similarly,
the testimony of a servant, a woman, a maid-servant or a witness
testifying on the basis of statements he heard from others is accepted
regarding a person's death. On the basis of such testimony, the man's
wife is granted permission to remarry or perform the rite of yibbum.
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Rabbi Zeira said: Due to the stringency that you were stringent
with her, the woman who married on the basis of a single witness, at
the end, i.e., if it turns out that the testimony was incorrect and the
husband is still alive, the halakha is very severe with her and she
loses out in all regards, you are lenient with her at the beginning,
by accepting the testimony of a single witness to enable the woman
to marry. The Gemara suggests: If so, let us not be stringent at the
end and not be lenient at the beginning.
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The Gemara answers: Due to the case of a deserted wife, the
Sages were lenient with her. Since it is not always easy to find two
witnesses to attest to a husband’s death, the Sages realized that if
the testimony of one witness were not accepted, the woman would be
likely to remain a deserted wife, unable to remarry. However, to
prevent this leniency from causing mistakes and licentiousness, they
were very stringent with her in a case where the testimony is found to
be erroneous, to ensure that she is very careful not to accept
untrustworthy accounts.
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Do not wonder at the fact that our Sages discharged the prohibition
[against a married woman], which is considered a very severe matter, on
the basis of the testimony of a woman, a servant or a maidservant,
statements made by a gentile in the course of conversation, a written
statement or [testimony] that was not investigated by the ordinary process
of interrogation, as we have explained.



[These leniencies were instituted] because the Torah requires only
testimony of two witnesses, and all the other details of the laws of
witnesses with regard to matters that cannot be verified definitively except
via witnesses and their testimony - e.g., that one person killed another, or
that one person lent money to another. When, by contrast, the matter may
be verified definitively without the testimony of a witness, and the witness
cannot justify [his statements] if they are not true - e.g, when one testifies
that a person died, the Torah did not necessitate [that the requirements of
formal testimony be met in these instances]. For it is unlikely that a witness
will testify falsely.

For this reason, our Sages [extended] the leniency with regard to this
matter and accepted the testimony of a single witness that is based on the
testimony of a maidservant, [testimony] from a written document, and
[testimony] that was not investigated by the ordinary process of
interrogation. [These leniencies were accepted] so that the daughters of
Israel will not be forced to remain unmarried.

Blessed be the Merciful One, who grants assistance.
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| see that regarding most things we are headed in the same direction. It is just that
you incline toward stringency, since the matter is not cast upon you. Just like you, |
too did not turn to the allowances that emerge from study before the burden of
decision-making was placed upon my shoulders. Now, however, as a result of our
many sins, our environs have been orphaned of its sages, and the yoke of ruling for
the entire area was placed on my shoulders ... And | calculated with my Maker,
and | saw it a personal obligation to gather all my strength in order to persevere in
finding a remedy for the agunot. (Responsa Chut Ha-meshulash 1:8)
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8.. Rav Ovadyah Yosef on Agunot

There are plenty of instances in which poskim relate their personal feelings in a psak. The
first that came to my mind is R. Ovadia's famous ruling (Yabia Omer vol. 6, Even Ha-Ezer
#3) that widows of soldiers missing during the 1973 Yom Kippur War not be considered
agunot, a ruling that would allow those widows to remarry.

ite weighty, in which he takes pains to explain this unprecedented ruling of looking for
leniency. The story behind this ruling has been covered by various historians, but here is
how R. Ovadia's daughter, Adina Bar Shalom, described his experience:

He questioned the soldiers who served with the men missing in action. With each
testimony, he cried. He couldn’t eat during those days, didn’t drink, didn’t sleep, could
not close his eyes, until he gave a heter to every one of the wives whose husbands
were missing. There were nearly 960 widows resulting from the Yom Kippur War. For
many, the bodies of their husbands were found and identified. But [in those cases]
where the bodies could either not be found or identified, as a result of my father’s
pesak and thorough investigation of each and every case, not one woman was left an
agunah.

The lengthy psak itself begins with R. Ovadia clarifying the weight behind this undertaking,
in which he discloses his emotions:
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My soul knows the enormity of this responsibility, and it is very heavy for me
with insufficient knowledge of the concept. But | gave my heart in this...to permit
in this great matter of agunot. As Solomon said: | saw the tears of the
oppressed, and they have no comfort (Eccl. 4:1). Anyone who permits one
agunah in this time, it is as if he rebuilt one of Jerusalem's ruins (Brakhot 6b), to
save a woman of valor.

9. Rav Moshe Feinstein on Agunot- Kidushei Taut

Rav Moshe Feinstein's Extraordinary Ruling

Rav Moshe Feinstein (Teshuvot Igrot Moshe, E.H. 1:79) disagrees will all of the aforementioned
authorities and argues that if a woman discovers a severe defect in her husband, she does not
require a get. Rav Moshe writes that one should make all efforts to obtain a get, but a lenient
ruling may be given ifthese efforts fail. He reasons that some defects are so severe that, clearly,
no woman would have married this man.7 For example, Rav Moshe takes issue with Rav Yitzchak
Elchanan and argues that no woman would marry an impotent man. Thus, just as a man who
mistakenly marries an ailonit does not require a get, so too a woman who marries an impotent
man does not require a get. Rav Moshe takes this exceedingly bold argument8 one step further,
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asserting that even Rabbeinu Tam would not require a get for a woman to remarry upon
discovering a severe preexisting defect in her husband. As we have mentioned above, Rabbeinu
Tam rules demands a get to dissolve the marriage if a man discovers that his wife is an ailonit. Rav
Moshe argues that only a man might agree to marry a woman with a severe defect, because his
ability to give a get assures him a relatively easy halachic exit from the marriage. However, it is
obvious to all, Rav Moshe claims, that no woman would marry a man with a severe defect. She
would never risk being unable to tolerate the man's problem, Kidushei Taut because she knows
that she has no simple halachic mechanism to escape from the marriage.

Limitations on Rav Moshe's Ruling

Rav Moshe suggested applying this ruling in five actual cases. They involved an impotent man
(Teshuvot Igrot Moshe, E.H. 1:79), a man who concealed that he had been institutionalized prior
to the marriage (E.H. 1:80), a man who concealed that he vehemently opposed having children
and later forced his wife to abort a fetus (E.H. 4:13),9 a man who concealed that he was a
practicing homosexual prior to the marriage (E.H. 4:113), and a man who concealed that he
converted to another religion (E.H. 4:83). In the last case, however, Rav Moshe hesitated to permit
the woman to remarry without a get, as she did not observe Torah law. It must be clear beyond
the shadow of a doubt that the woman never would have married such a man. However, since this
woman did not practice Judaism seriously, Rav Moshe questioned whether we can assume that she
would never marry an apostate.
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0. Aish. Com

A child that was born to an unmarried woman, is simply considered a child
born out of wedlock, and is not a mamzer. However, if the woman was married
at the time of conception, then that is adultery and the child is a mamzer
(provided it can be concluded that the paramour rather than the husband is
the child's father).

A woman must be sure to receive a proper Get if she is being divorced,
otherwise she is still considered married and subsequent children are
considered as mamzers. It should be stressed that a civil divorce does not
sever the marriage from the Jewish point of view. Only a Get can create a
proper divorce.



A Jew who is a mamzer must keep all the commandments just like any other
Jew, but he does have severe limitations regarding whom he can marry.

The philosophical aspect raises the question: Why is the mamzer punished for
the parents' mistake? The answer is that adultery (or incest, which also
produces a mamzer) is one of the most terrible crimes, and the reality is that
while people will sometimes hurt themselves, they will think much more
carefully about hurting their children. So this is a deterrent factor

0. Sefer Hahinukh

At the root of the precept [of mamzerut] lies the reason that the
engendering of a mamzer is very evil, occurring in uncleanliness, abominable
thought, and sinful counsel. And there is no doubt that the nature of the father is
hidden (latent) in the son. Therefore, in His kindness, the Eternal Lord removed the
progeny of holiness from him, even as He separated us from every evil thing”.[xi]
and preventing his people from becoming exposed to such impurity and evil

0. Guide for the Perplexed Section 3:34

T is also important to note that the Law does not take into account
exceptional circumstances; it is not based on conditions which rarely occur.
Whatever the Law teaches, whether it be of an intellectual, a moral, or a
practical character, is founded on that which is the rule and not on that which
is the exception: it ignores the injury that might be caused to a single person
through a certain maxim or a certain divine precept. For the Law is a divine
institution, and [in order to understand its operation] we must consider how in
Nature the various forces produce benefits which are general, but in some
solitary cases they cause also injury. This is clear from what has been said by
ourselves as well as by others. We must consequently not be surprised when
we find that the object of the Law does not fully appear in every individual,
there must naturally be people who are not perfected by the instruction of the
Law, just as there are beings which do not receive from the specific forms in
Nature all that they require. For all this comes from one God, is the result of
one act; “they are all given from one shepherd” (Eccles. 12:11). It is impossible
to be otherwise; and we have already explained (chap. xv.) that that which is
impossible always remains impossible and never changes. From this
consideration it also follows that the laws cannot like medicine vary according
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to the different conditions of persons and times; whilst the cure of a person
depends on his particular constitution at the particular time, the divine
guidance contained in the Law must be certain and general, although it may
be effective in some cases and ineffective in others. If the Law depended on
the varying conditions of man, it would be imperfect in its totality, each
precept being left indefinite. For this reason it would not be right to make the
fundamental principles of the Law dependent on a certain time or a certain
place; on the contrary, the statutes and the judgments must be definite,
unconditional and general, in accordance with the divine words: “As for the
congregation, one ordinance shall be for you and for the stranger” (Num.
15:15); they are intended, as has been stated before, for all persons and for all
times.

0. Vayirka Rabbah 32:8
"So | returned, and considered all the oppressions that are done under the sun"
(Kohelet 4:1). Daniel Chayyata interpreted the verse in reference to mamzerim.
"And behold the tears of such as were oppressed" (ibid.) — their fathers violated
prohibitions; why should these wretched people care? If this one's father engaged
in incest, in what way did the son sin, and why should he care? "But they had no
comforter," rather, "on the side of their oppressors there was power" — from the
hand of the Great Sanhedrin in Israel, who came to them by the power of the
Torah, and sent them away, on account of, "A mamzer shall not enter the
community of the Lord." "But they had no comforter" — the Holy One, blessed be
He, said: It falls upon me to comfort them, for in this world they contain chaff, but
regarding the future Zekhariah said: | saw him comprised entirely of pure gold.

(Vayikra Rabba 32:8)
0. Kiddushin 71-72 + Halakha and Morality

Our Sages have taught: In the future mamzerim and netinim will be pure; these
are the words of Rabbi Yose. (Kiddushin 72b)

What is meant by: "That they may offer to the Lord an offering in
righteousness"? Rabbi Yitzhak said: The Holy One, blessed be He, acted
charitably with Israel, for a family that became assimilated has become
assimilated. (Kiddushin 71a)
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The law that "a family that has become assimilated is assimilated" —
that is to say, if a family of mamzerim became mixed up in Israel, its
legitimacy may not be contested — is unprecedented in Halakha. No
one would think to say that "a pig which has become assimilated is
assimilated." It seems that we can identify here the considerations
that, as we saw above, were stated elsewhere explicitly. Moral
considerations brought Chazal to try and minimize the scope of the
prohibitions pertaining to mamzerim as much as possible. On the
other hand, we also see here that the utilization of moral
considerations as an exegetical tool is not unlimited and all-powerful.
Chazal did not nullify the laws of mamzerim that are mentioned
explicitly in the Torah; they could only limit them.



