When Halakha and Ethics Collide-#3

R. Nathaniel Helfgot

“Halakha is a Floor, Not a Ceiling”

A. Sacrifices and Meat Eating
1. Ramban on Genesis 1:9

BEHOLD, | HAVE GIVEN YOU EVERY HERB YIELDING SEED. He did not permit Adam and his wife
to kill any creature and eat its meat, but all alike were to eat herbs. But when the era of “the
sons of Noah” came, He permitted them to eat meat, as it is said, Every moving thing that liveth
shall be for food for you; as the green herb have | given you all; even as the green herb that |
permitted to the first man, so do | permit you everything. Thus is the language of Rashi. And so
did the Rabbi explain it in Tractate Sanhedrin: “And to every beast of the earth — to you and to
the beasts | have given the herbs and the fruits of the trees, and every green herb for food.”

But if so, then we must explain the expression, every green herb for food, to mean “and every
green herb.” But this is not so. Rather, He gave to man and his wife every herb yielding seed and
all fruit of the trees [as mentioned in Verse 29], and to the beasts of the earth and the fowl of
the heaven He gave all green herb [as mentioned in Verse 30] but neither the fruit of the tree
nor the seeds. The food of all of them was thus not the same. However, meat was not permitted
to them until the time of the “sons of Noah,” as is the opinion of our Rabbis. And this is the
plain meaning of the verse.

The reason for this [prohibition of eating meat] was that creatures possessing a moving soul
have a certain superiority as regards their soul, resembling in a way those who possess the
rational soul: they have the power of choice affecting their welfare and their food, and they flee
from pain and death. And Scripture says: Who knoweth the spirit of man whether it goeth
upward, and the spirit of the beast whether it goes downward to the earth?

But when they sinned, and all flesh had corrupted its way upon the earth, and it was decreed
that they die in the flood, and for the sake of Noah He saved some of them to preserve the
species, He gave the sons of Noah permission to slaughter and eat them since their existence
was for his sake. Yet with all this, He did not give them permission regarding the soul thereof,
and He prohibited them from eating a limb cut off from a living animal, and in addition He gave
us [the children of Israel] the commandment prohibiting the eating of all blood because it is the
basis of the soul, as it is written: For the life of all flesh, the blood thereof is all one with the life
thereof; therefore | said to the children of Israel: Ye shall eat the blood of no manner of flesh; for
the life of all flesh is the blood thereof. Thus He has permitted the eating of the body of dumb
animals after death, but not the soul itself.

This indeed is the reason for the commandment of killing [animals in the prescribed manner
before eating their flesh], and for the saying of the Rabbis: “The duty of relieving the suffering



of beasts is a Biblical requirement.” And this is the meaning behind the benediction which we
make before killing animals: “[Blessed art Thou, O Eternal our G-d, king of the universe] Who
hast sanctified us by His commandments and commanded us concerning the killing [of
animals].” | will yet discuss the purport of the commandment prohibiting the eating of blood
when | reach thereto, if G-d will reward me.

The meaning of the expression, every herb yielding seed... and every tree, in which is the fruit of
a tree yielding seed; to you it shall be for food, is that they should eat the seeds of herbs, such

as the grains of wheat, barley, beans, and the like, and that they should eat all fruits of the tree;
but the tree itself was not given to them for food, nor was the herb itself until man was cursed
and he was told, And thou shalt eat the herb of the field.

2. Maimonides Guie for the Perplexed 3:32

It is impossible to go from one extreme to the other suddenly. Therefore man -
according to his nature - is not capable of suddenly abandoning that to which he was deeply
accustomed.... As it was then the deeply ingrained and universal practice with which people
were brought up to conduct religious worship with animal sacrifices in temples... G-d in His
wisdom did not see fit to command us to completely reject all these practices - something that
man could not conceive of accepting, according to human nature which inclines to habit. It
would have been comparable to a prophet appearing today, calling for the service of G-d,
declaring that G-d now commands you not to pray to Him, not to fast and not to seek His help in
time of distress, but your service of Him should be in meditation without any deeds
whatsoever.* He therefore allowed these practices to continue but transformed them from
idolatrous associations... that their purpose should be directed toward Him. Thus, He
commanded us to build a sanctuary for Him with an altar to His name and offer sacrifices to
Him.... In this way idolatry was blotted out and the great foundation of our faith - the existence
and oneness of G-d - was established. This was accomplished without confusing people’s minds
by prohibiting the worship they were accustomed to and with which alone they were familiar....
G-d does not choose to change man’s nature with a miracle.... As sacrificial worship is not a
primary intention... only one Temple has been ordained... and in no other place is it allowed to
sacrifice... to limit such worship within bounds that G-d did not deem it necessary to abolish
it.... because of this the prophets often declared that the object of sacrifices is not very essential
and that G-d can dispense with them.... (Guide 3:32)

3. Midrash Vayikra Rabbah 22:8

Rabbi Pinhas in the name of Rabbi Levi stated: This is comparable to a king’s son
who strayed and was accustomed to eat non-kosher meat. The king declared, “let
him always eat at my table and on his own he will eventually become disciplined.”
Similarly, because Israel was attached to idolatry in Egypt and would bring their
sacrifices to the goat-demons (Lev. 17:7), which are identical with the shedim they
sacrificed to (Deut. 32:17)... and would offer sacrifices on high places and
retribution would befall them, the Holy One blessed be He said “let them offer



sacrifices before Me at all times in the Ohel Moed and they will be separated from
idolatry and be saved.” This is the meaning of what is written (Lev. 17:3-7): “Any man
of the House of Israel who slaughters an ox or sheep or goat... and does not bring it
to the entrance of the Ohel Moed as a sacrifice to Hashem.... that man will be cut off
from among his people... so that they no longer offer their sacrifices to the
goat-demons that they are wont to stray after.

4. Maimonides, Guide for the Perplexed 3:32

“For | spoke not unto your fathers nor commanded them on the day that | brought
them out of the land of Egypt, concerning burnt-offerings or sacrifices. But just this is
what | commanded them: Hearken to My voice that | may be your G-d and you may
be My people, and that you shall go in the path that | command you so that it shall
be well with you (Jer. 7:22-23)”. This passage has been found difficult in the opinions
of all those whose words | heard or read. They ask, how can Jeremiah say that G-d
did not command us about burntofferings or sacrifices considering that so many
Torah laws refer to them? The explanation of this passage is according to what | will
now explain. Jeremiah states that the primary purpose of the precepts is what G-d
says, “Hearken to my voice that | may be your G-d and you may be My people.” [In
other words He is saying:] The commandments to bring sacrifices and visit the
Temple are only for the purpose of leading to that goal; for that goal | transferred
these modes of worship to My name, thus blotting out idolatry and firmly
establishing the faith of Israel. You have ignored the goal and taken hold of the
means.... (Guide 3:32).

5. Citations from Works of Rav Kook

“It is impossible to imagine that the Master of all that transpires, Who has mercy
upon all His creatures, would establish an eternal decree such as this in the creation
that He pronounced "exceedingly good," that it should be impossible for the human
race to exist without violating its own moral instincts by shedding blood, be it even
the blood of animals.”
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B. Slavery
1. Maimonides, Commentary to Mishna Sanhedrin Ch. 4

"The original man was created a single individual in order to promote peace among
the creatures, so no man could say to his fellow, 'my progenitor is greater than your
progenitor'...[and] to declare the greatness of the King of kings, the Holy One blessed be He, for
a man mints one hundred coins on a single mold and they all are identical to one another, but
the King of kings, the Holy One blessed be He, mints every human being in the mold of primeval
Adam, yet none is identical to his fellow. Accordingly, each can say, 'For my sake the world was
created!""

2. Rabbi Nahum Rabinovitch, The Way of Torah

Yet the Torah recognizes the institution of slavery! On the one hand, there is no clearer
declaration than the creation of but one man, whose mold is on the servant just as on his
master; on the maid as on her mistress. On the other hand, Scripture states, "from them you
shall purchase slave and maidservant...and they shall be your possession"!54 But it is an
instance of the principle that Maimonides explained:55 "Out of concern over what the soul by
its nature could not accept...God diverted them from the straight path that was the primary
goal." Given the dictates of circumstance, the Torah did not require that the principle be applied
in full from the outset. Rather, it taught society to advance step by step, until the goal could be
fully achieved. The point is clearly made in Sifra: "Lest you say..., 'what shall we employ?'
Scripture states, 'slaves and maidservants that may be yours from among the nations." In the
ancient world, it was almost impossible to sustain a proper economy without vast amounts of
human labor, and that human labor was usually recruited for the most part from slaves. The
leading thinkers among the nations could not conceive of a successful society without abundant
bonded servants; as a matter of economics, it was simply impossible. "What shall we employ?"
was a serious question that could not be avoided. The Torah revolutionized the institution of
slavery. Some fundamental principles could not be violated, and they set a floor that prevented
descent to the vile conduct of the nations. So, for example, in contrast to the laws of other
nations, the slave's soul did not become the master's property but remained that of the Master
of all: "If a man strike his slave or his maidservant with a rod, causing death, the death shall be
avenged." The slave may be given over to labor for the master, but the Torah remains concerned
about the slave's soul as well. The Sabbath is sacred not only for the master but also for the
slave. "On the seventh day you shall rest" — referring to the master; but also "so that your ox
and ass may rest and the child of your maidservant and the stranger may be refreshed."58 You
are obligated to provide rest even for the animals that work for you, but the Sabbath affords the
slave more than rest and respite from enslavement; in his case, Scripture says "be refreshed,"
and you are obligated to allow him to cease working. Despite these limitations, the institution of
slavery remained, for the prevailing conditions precluded its abolition. But raising the status of
the slave, subjecting him to commandments, and bringing him to a certain degree under God's



wings gave rise to a particularly difficult problem, for once a slave had tasted of God's
commandments, it would be unreasonable for him to return to idolatry. And so it was forbidden
for his master to sell him to a gentile and even more so to restore him to full gentile status. At
the same time, it would be inconceivable to allow him to fully enter the covenant of Israel, as a
free man and righteous convert; for if the master were to free the slave against the latter's will,
there would certainly be no willing acceptance of the commandments. The slave 53Job
31:13-15. 54Lev. 25:44-45. 55Guide of the Perplexed 3:32. 56Sifra on Lev. 25:44. 57Exod. 21:20.
58Exod. 23:12. See Guide of the Perplexed 1:67, where Maimonides explains that "'be
refreshed' [ve-yinafesh]" is a passive verb constructed from 'soul' [nefesh]; it refers to satisfying
his needs and carrying out his will." 59Maimonides, Mishneh Torah, Hilkhot Avadim 8:1. The
Edah Journal 3:1 / Tevet 5763 Rabinovitch 10 would be likely to return quickly to his old ways,
and even if he were to proclaim morning and evening his desire to be a righteous convert, it
would more likely be his wish to be free of his master that was speaking, rather than his
submission to service of God. A legal option to free large numbers of slaves and make them
Jews would expose Jewish society to the danger of being overwhelmed and loosed from its
moorings. The halakhic acceptance of the institution of slavery was paradoxical, for despite the
principled opposition to slavery, it was impossible legally to free a slave, for every act of
emancipation entailed a degree of compulsion, and how could one become a Jew through
compulsion? How could converts be accepted if they were not shown to have the proper
intention? Maimonides treated the matter in Sefer ha-Mitsvot: 60 Commandment 235 is the
one we were commanded with respect to the law affecting a Canaanite slave, i.e., that he is to
be enslaved forever and not to be emancipated except as a consequence of [a blow that knocks
out] a tooth or an eye, and the same rule applies to the loss of other major limbs that cannot be
restored, as we know from the traditional interpretation [of Scripture]. And that is as He, may
He be exalted, said, "You shall work them forever,"61 and he said, "If a man strike [his slave's
eye...],"62 and the gemara in Gittin63 states that one who frees his slave violates a positive
commandment, for Scripture says, "You shall work them forever," and the Torah says he shall be
freed [only through loss of] tooth or eye. All the laws with respect

t to a Canaanite slave thus rely on a single positive commandment, which is the essence of "the
law of a Canaanite slave." There is no commandment to acquire a Canaanite slave, and one who
has a Canaanite slave does not thereby fulfill any divine command.

3. Rambam, Mishneh Torah, Laws of Indentured Servants (Ch. 9:8)

It is permissible to work a non-Jewish servant harshly. Yet, although this is the law,
the way of the pious and the wise is to be compassionate and to pursue justice, not to
overburden or oppress a servant, and to provide them from every dish and every
drink. The early sages would give their servants from every dish on their table. They
would feed their animals and their servants before sitting to their own meals. Does it not
say (Tehillim 123:2), "As the eyes of the servant to the hand of his master; as the eyes of
the maid to her mistress [so our eyes are towards the Lord our God...]"?

So, too, you should not denigrate a servant, neither physically nor verbally. The Torah
made him your servant to do work, not to be disgraced. Do not treat him with constant


https://www.sefaria.org/Psalms.123.2?lang=he-en&utm_source=etzion.org.il&utm_medium=sefaria_linker

screaming and anger; rather speak with him pleasantly and listen to his complaints. Such
were the good ways in which Job took pride when he said, "Did | ever despise the
judgment of my servant and my maid when they argued with me? Did not my Maker
make him, too, in the belly; did not the same One form us both in the womb?"

For anger and cruelty are only found among other nations. The children of Abraham,
our father - and they are Israel, to whom the Holy One, blessed be He, has provided
the goodness of Torah and commanded us righteous judgments and statutes - they are
compassionate to all. This is one of the attributes of the Holy One, blessed be He, that
we are commanded to emulate (Tehillim 145:9): "And He has compassion for all He has
made."

Furthermore, all who have compassion will be treated compassionately, as was
stated (Devarim 13:18), "He will give you compassion and He will have compassion upon
you and multiply you.

C. Captured Women in Battle
1. Deuteronomy 21:11-14
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2. Maimonides, Guide for the Perplexed 3:41

This section contains also the law concerning preparing “a place without the
camp,” and “having a paddle upon the weapon” (Deut. 23:12, 13). As | have told you, it is one of
the objects of the Law to train Israel to cleanliness: that they should keep free from dirt and
filth, and that men should not be degraded to the condition of cattle. Another object of this law
is to confirm by these preparations the belief of the warriors that God dwells in their midst. The
reason of the law is therefore stated thus: “For the Lord thy God walketh in the midst of thy
camp” (ibid. ver. 14). The mention of this reason gave occasion to add another lesson: “That he
see no unclean thing in thee and turn away from thee” (ibid.). These words warn and caution us
against the usual inclination of soldiers to fornication, when they are away from their homes a
long time. God therefore commanded us to do certain things which remind us that He is in our
midst; we will thereby be saved from those evil practices; as it is said, “and thy camp shall be
holy, that he see no unclean thing in thee” (ibid.). Even those who are unclean by pollution were
compelled to stop outside the camp till the evening, and “then he shall come into the camp
again.” It win thus be confirmed in the heart of every one of the Israelites that their camp must
be like a sanctuary of the Lord, and it must not be like the camps of the heathen, whose sole
object is corruption and sin; who only seek to cause injury to others and to take their property;
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whilst our object is to lead mankind to the service of God, and to a good social order. | have told
you already that | only propose to give here such reasons as are apparent from the text of the
Law.

To the same class belongs also the law concerning “the marriage of a captive woman” (Deut.
21:10 seq.). There is a well-known saying of our Sages: “This law is only a concession to human
weakness.” This law contains, nevertheless, even for the nobler class of people, some moral
lessons to which | will call your attention. For although the soldier may be overcome by his
desire which he is unable to suppress or to restrain, he must take the object of his lust to a
private place, “into the inner of his house” (Deut. 21:12), and he is not permitted to force her in
the camp. Similarly our Sages say, that he may not cohabit with her a second time before she
leaves off her mourning, and is at ease about her troubles. She must not be prevented from
mourning and crying, and she must be permitted to abstain from bathing, in accordance with
the words, “and she shall weep for her father and for her mother” (ibid.); for mourners find
comfort in crying and in excitement till, the body has not sufficient strength to bear the inner
emotions; in the same manner as happy persons find rest in various kinds of play. Thus the Lord
is merciful to her and gives her permission to continue her mourning and weeping till she is
worn out. You know certainly that he married her as a heathen, and that during the thirty days
she openly keeps her religion and even continues her idolatrous practices; no interference with
her faith was allowed during that time; and after all that she could not be sold, nor treated as a
handmaid, if she could not be induced to accept the statutes of the Law. Thus the Law does not
ignore the cohabitation of the Israelite with the captive woman, although it involved
disobedience to God to some extent, having taken place when she was still a heathen. The Law
prescribes: “Thou shalt not make merchandise of her, because thou hast humbled her” (ibid.
14). We have thus shown the moral lessons contained in these laws, and we have explained the
reason of every precept of this section.

3. Rambam, Mishneh Torah Hilkhot Melakhim (Ch. 8-2-6)
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D. Laws of Rape

1. Genesis 34
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3. Rambam, Mishneh Torah Hilkhot Deot (Ch. 5:4)

4

Although a man's wife is permitted to him at all times, it is fitting that a wise
man behave with holiness. He should not frequent his wife like a rooster.
Rather, [he should limit his relations to once a week] from Sabbath evening to
Sabbath evening, if he has the physical stamina.

When he speaks with her, he should not do so at the beginning of the night,
when he is sated and his belly [is] full, nor at the end of the night, when he is
hungry; rather, in the middle of the night, when his food has been digested.

He should not be excessively lightheaded, nor should he talk obscene
nonsense even in intimate conversation with his wife. Behold, the prophet has
stated (Amos 4:13): "And He repeats to a man what he has spoken." [On this
verse,] our Sages commented: A person will have to account for even the light
conversation that he has with his wife.

[At the time of relations,] they should not be drunk, nor lackadaisical, nor
tense - [neither both of them,] or [even] one of them. She should not be

asleep, nor should the man take her by force, against her will. Rather, [the
relations should take place] amidst their mutual consent and joy. He should

converse and dally with her somewhat, so that she be relaxed.

Deuteronomy Ch. 22 4
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In the case of a virgin who is engaged to someone —if another man comes upon her in town
,and lies with her
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you shall take the two of them out to the gate of that town and stone them to death: the girl
because she did not cry for help in the town, and the man because he violated his neighbor’s
.wife. Thus you will sweep away evil from your midst


https://www.chabad.org/library/article_cdo/aid/910345/jewish/Deot-Chapter-Five.htm#v4
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But if the man comes upon the engaged girl in the open country, and the man lies with her by
,[force, only the party who lay with her shall die
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but you shall do nothing to the girl. The girl did not incur the death penalty, for this case is like
.that of one party attacking and murdering another
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He came upon her in the open; though the engaged girl cried for help, there was no one to save
.her
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If a man comes upon a virgin who is not engaged and he seizes her and lies with her, and they
,are discovered
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the party who lay with her shall pay the girl’s father fifty [shekels of] silver, and she shall be his
.wife. Because he has violated her, he can never have the right to divorce her

5. Ramban on Deut. 22:22-23
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The subject of the betrothed maiden concerns a case of witnesses seeing from afar a man
taking hold of a maiden and lying with her in the city, whereupon the witnesses shouted and
warned them [of the sin thereof and its death-penalty]. In the opinion of our Rabbis, both of
them are liable to stoning, for the woman also is under presumption of voluntary adultery since
she did not cry out at all, for, it is normal for any woman who is raped in the city to scream for
help and to be saved. If, however, the witnesses saw in the field that the man grabbed her and
lay with her, she is under presumption of having been raped and is therefore free of
punishment. The meaning of the phrase [For he found her in the field;] she cried is thus “that
she probably screamed” [for even though the witnesses did not hear her cry it is presumed that
she cried for help; or it may mean even if she had cried — there was none to save her,” for even
if they heard that she did not cry she is free of punishment since there was none to save her. In
general, if there are people to save her [and she did not cry] whether it be in the city or the field
she is guilty; where there is none to save her whether it be in the city or the field she is free.
Scripture speaks of the common case [i.e., that in the city there are people to save her, and in
the field there are none — but the law as explained is the same in all cases].
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Scripture states, and the man, because he afflicted the wife of his fellow. Now the term
“affliction” applies only to forcible cohabitation, and yet the same verse already declared her
guilty as if she committed adultery voluntarily! But the purport thereof is as follows: When we
see a man take hold of a woman and lie with her we adjudge the woman to be consenting
because she could have been saved from him, and we consider the man as if he is afflicting her
for he did not entice her nor appeal to her to submit to him.
Now, | know not the precise meaning of this law of “crying out.” If we see a maiden being
overpowered by a man and she fights him with all her strength, weeps and takes hold of his
clothes or his hair to save herself from him, and she did not realize [enough] to cry out, why
should she be stoned? Rather, the “crying out” of which Scripture speaks is also the common
case to deduce that ordinarily [if she did not cry for help] in the city it was a seduction [for had
she cried out, people would have come to her rescue] and in the field [we presume] she was
forced.
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