|21 DX :D*NTN ['INWI?

Civil Marriage: Is it Possible?

Nechama Goldman Barash w2 nT71a nnna

Mishna Kiddushin 1:1

A woman is acquired in three ways, and she acquires
herself in two ways. She is acquired through money,
through a document, or through sexual intercourse.
Through money: Beit Shammai say, "With a dinar [a
specific unit of money] or with the equivalent value of
a dinar." And Beit Hillel say, "With a perutah or with
the equivalent value of a perutah." How much is

a perutah? One eighth of an Italian issar [a specific unit
of money equal to one twenty-fourth of a dinar]. And
she acquires herself through a bill of divorce or
through the death of the husband. A yevamah [a
widow whose brother-in-law performed levirate
marriage with her] is acquired through sexual
intercourse, and acquires herself

through chalitzah [the ceremony performed by the
widow of a childless man as an alternative way to
release herself from the obligation to wait for levirate
marriage] or through the death of the yavam [one
upon whom has fallen the obligation to perform
.[levirate marriage
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Kiddushin 12b

The Gemara relates: There was a certain man who
betrothed a woman with a myrtle branch in the
marketplace. Rav Aha bar Huna sent this

dilemma before Rav Yosef: In a case like this, what is
the halakha? Rav Yosef sent a response to him: Flog
him, in accordance with the opinion of Rav, and
require her to receive a bill of divorce, in accordance
with the opinion of Shmuel, in case the myrtle branch
.is worth one peruta somewhere else

The Gemara explains that Rav would flog a man for
betrothing a woman in the marketplace, because this
is disrespectful and crude, and for betrothing a
woman through sexual intercourse, as it is unsavory to
invite witnesses to observe a man and woman enter a
room to engage in intercourse. And he would also flog
a man for betrothing a woman without an
arrangement [shiddukheil, i.e., if he did not discuss
betrothal with the woman before betrothing her. Each
....of these acts is considered indecent behavior

The Sages of Neharde’a say: Rav would not flog a
violator in all of the cases listed, but he would in fact
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flog a man for betrothing a woman through sexual
intercourse without a prior arrangement. And there
are those who say: Even if there was an arrangement
beforehand, he would also flog a man for betrothing a
woman with intercourse, due to licentiousness, as it is
indecent to have witnesses observe a man and woman
.enter a room to engage in intercourse

Shulchan Aruch Even Haezer Hilchot Kiddushin 33:1
With sex, how? He said to her before two witnesses:
"Behold you are married to me with this sex," and he
secludes himself with her before two witnesses,
behold she is betrothed (even though she is bold.)
Either he has sex with her in the normative fashion or
he has sex with her in the non-normative fashion. And
her status is only as someone who is engaged, not like
a married woman. Ram"a: There are those who say
that it is precisely when he has sex with her in the
house of his father-in-law, but if he brought her into
his own house and had sex with her, or betrothed her
already and had sex with her, she is considered like a
married woman. There are those who say that a single
man who has sex with a single woman before
withesses, we are concerned lest he intends [this act]
for the sake of marriage, and the presumption is that a
man does not have promiscuous sex. But if he is
already presumed towards promiscuity, or that he has
another wife, we are not concerned. There are those
who are lenient in this matter.
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Gittin 81a

MISHNA: With regard to one who divorces his wife,
and afterward she spent the night with him at an inn
[befundaki], Beit Shammai say: She does not require
a second bill of divorce from him, and Beit Hillel say:
She requires a second bill of divorce from him, since
they may have engaged in sexual intercourse at the inn
and thereby betrothed her once again.

When did they say this halakha? When she was
divorced following the state of marriage. Beit

Hillel concede that when she was divorced

following the state of betrothal, she does not require
a second bill of divorce from him, due to the fact
that he is not accustomed to her. Therefore, there is
no concern that they engaged in sexual intercourse,
even though they spent the night together at the inn.
GEMARA: Rabba bar bar Hana says that Rabbi
Yohanan says: The disputebetween Beit Shammai and
Beit Hillel is specifically in a case where they saw that
she engaged in sexual intercourse, as Beit Shammai
hold: A person does engage in licentious sexual
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intercourse. Although they were seen engaging in
sexual intercourse, one cannot assume that he
intended to betroth her, since they were recently
divorced. The assumption is that they were simply
engaging in licentious sexual intercourse.
Consequently, he is not required to give her a second
bill of divorce.

And Beit Hillel hold: A person does not engage

in licentious sexual intercourse. Therefore, he had the
intention to betroth her, and he must give her another
bill of divorce. But if they did not see that she
engaged in sexual intercourse, even though they spent
the night together at an inn, everyone agrees that she
does not require a second bill of divorce from him, as
there is no concern that perhaps they engaged in
sexual intercourse.

Rather it can be explained that the mishna is actually
speaking about a case in which they did not see that
she engaged in sexual intercourse. Rabbi Yohanan
stated his opinion in accordance with the statement
of that tanna. As it is taught in a baraita that Rabbi
Shimon ben Elazar said: Beit Hillel and Beit Shammai
did not disagree about a case where they did not see
that she engaged in sexual intercourse. Everyone
agrees that in such a scenario, she does not require a
second bill of divorce from him.

With regard to what case did they disagree? They
disagreed about a case where they saw that she
engaged in sexual intercourse. As Beit Shammai say:
A person does engage in licentious sexual intercourse.
And Beit Hillel say: A person does not engage

in licentious sexual intercourse. Rabbi Shimon ben
Elazar disagrees with the mishna.....
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Rambam Laws of Divorce 10:18

17 When a man divorces his wife and then engages in
relations with her in the presence of witnesses before
she marries another man, we assume that since she
was [originally] his wife, he remarried her and engaged
in relations with the intent of consecrating her, and not
as a licentious act.

18

[There is an extension to the above principle.] If a man
entered into privacy with his divorcee in the presence
of witnesses, the two witnesses observed [their
conduct] simultaneously, and [the couple] had been
married previously, we suspect that they engaged in
sexual relations.
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The witnesses to their entrance into privacy are thus
considered to be witnesses to sexual relations. For a
person who consecrates his wife via sexual relations
need not engage in relations in the presence of
witnesses. [All that] is necessary that [the couple]
enter into privacy in the presence of witnesses and
engage in relations in privacy, as explained.

19

Several of the geonim have ruled that any woman with
whom a man engaged in sexual relations in the
presence of witnesses requires a get, [the rationale for
their ruling being that] a person will not carry out
sexual relations with a licentious intent....l considered
these opinions to be far from the paths of

the Torah judgment, and it is not fit for one to rely on
them. Our Sages made such statements only with
regard to [a man's] wife whom he divorced, or to a
person who consecrated a woman conditionally and
then entered into sexual relations without clarifying
his intent. For in these instances the woman is the
man's wife, and with regard to a man's wife we
assume that he will not enter into sexual relations with
a licentious intent unless he explicitly states that this is
his intent, or that he is entering into these relations
with a condition in mind.

With regard to other women, however, [we do not
follow this assumption]. Instead, whenever [a man
enters into relations with] a wanton woman, we
assume that he had a licentious intent, unless he
explicitly states that he intends to consecrate her.
Needless to say, this applies with regard to a
maidservant or to a gentile woman, for our marriage
laws do not apply with regard to them at all, and we
have no suspicions [with regard to marriage] at all. A
son born by them is assumed to be a gentile or a
servant until it is definitively substantiated that his
mother was freed or converted.
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Shulchan Aruch Even Haezer 26:1

A woman is not considered to be married except by
way of betrothal in which the kosher betrothal was
done appropriately. However, if he were to lie with her
by way of harlotry, without the name of betrothal, it is
nothing (towards her status as being a married
woman). Even if he lies with her with the intent of
marriage, mutually agreed between him and her, she is
not considered as his wife and even if she dedicated
herself only for him, rather the opposite is true and he
must be forced (by Beis Din) to send her away from his
home. Rem"a: For certainly she would be considered
an embarrassment for immersion in a mikveh and he
will lie with her in ritual impurity (niddah); however, if
she dedicates herself exclusively for him as his wife
and she immerses for him, there are those who would
say that this is allowed and she would be a Pilegesh as
described in the Torah and there are those who say
that this is forbidden and they should both get
whiplashes from the Torah as they have transgressed
the precept "don't be a harlot." A Kuti who marries a
Kutis and even a Mumar who marries a Mumerres in
their (non-Torah) customs and they convert (or want to
follow Halacha) afterwards, we are not at all
concerned that they had an appropriate betrothal and
he is permitted to send her out her without a Get,
even though he remained together with her many
years, this relationship is not considered anything but
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simple harlotry (Rivash 6 and Terumat HaDeshen, Part
| 209), see Halachah 149:
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