
Prof. Adina Levine/Rydzinski

The Modern State In The Eyes Of Halakhah

1. Smilow v. United States, 465 F.2d 802, 804 (2d Cir. 1972)

We begin with appellant's claim that he is privileged from testifying before the grand jury
by reason of the first amendment freedom of worship clause. Appellant asserts that as an
"observant and committed Jew" he must refuse to answer the grand jury questions or else
suffer "Divine punishment and ostracism from the Jewish Community" as an "informer."
The legal claim is apparently a novel one and its precise religious basis is not clear from
the record before us. But even assuming arguendo that there is such a tenet of Jewish law
and that appellant devoutly embraces it, this would not be sufficient justification for
appellant's conduct.  

2. Bava Basra 54b

אלאארעאליקנילאאמרומלכאדינאדמלכותאדינאשמואלוהאמרהכישמואלאמרמייוסףלרבאבייא"ל
ישראלואתאכוכבי'מעובדארעאדזבןבישראלדרעותאבדוראהוהעובדאידענאלאאנאליהאמרבאיגרתא

דשניבידאאוקמהיהודהדרבלקמיהאתאפורתאבהרפיקאחרינא
Abaye said to Rav Yosef: Did Shmuel actually say this? But doesn’t Shmuel say that the
law of the kingdom is the law, and the king said that land may not be acquired without a
document? Rav Yosef said to him: I do not know how to reconcile this contradiction,
but there was an incident in the village of Dura that was founded by shepherds,
where there was a Jew who purchased land from a gentile by giving money, and in the
interim another Jew came and plowed it a bit. The two Jews came before Rav Yehuda for
a ruling, and he established the property in the possession of the second individual. This
accords with the ruling of Shmuel that the property is ownerless until a Jew performs an
act of acquisition.

3. Rosh Hashana 17a

חיתיתםושנתנוצבורמדרכיושפירשוהמתיםבתחייתושכפרובתורהשכפרווהאפיקורסיםוהמסורותהמינין
דורותלדוריבהונידוניןלגיהנםיורדיןוחביריונבטבןירבעםכגוןהרביםאתוהחטיאוושחטאוחייםבארץ

וגוביהפושעיםהאנשיםבפגריוראוויצאו)כדסו,ישעיהו(שנאמר '
The heretics; and the informers; and the apostates [apikorsim]; and those who denied
the Torah; and those who denied the resurrection of the dead; and those who separated
from the ways of the Jewish community and refused to share the suffering; and those who
cast their fear over the land of the living; and those who sinned and caused the masses to
sin, for example, Jeroboam, son of Nebat, and his company; all of these people descend
to Gehenna and are judged there for generations and generations, as it is stated:
“And they shall go forth, and look upon the carcasses of the men that have rebelled
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against Me; for their worm shall not die; neither shall their fire be quenched; and they
shall be an abhorrence to all flesh” (Isaiah 66:24).

4. Choshen Mishpat 388:9

לוֹמֵצֵרהָיהָוַאֲפִלּוּעֲבֵרוֹת;וּבַעַלרָשָׁעהָיהָוַאֲפִלּוּבְּמָמוֹנוֹ;בֵיןבְּגוּפוֹבֵּיןגּוֹייִם,בְּידַלְישְִׂרָאֵללִמְסרֹאָסוּר
הַבָּאלָעוֹלָםחֵלֶקלוֹאֵיןבְּמָמוֹנוֹ,בֵּיןבְּגוּפוֹבֵּיןגּוֹייִם,בְּידַישְִׂרָאֵלהַמּוֹסֵרוְכָלוּמְצַעֲרוֹ 

5. Berachot 58a

דקאביהודאיגבראחדאיכאאמרמלכאביקורציביהאכלאזלמצריתדבעלגבראלההואנגדיהשילאר'
דבאלהואמרלהאינגדתיהטעמאמהליהאמריאתאכיפריסתקאעליהשדרדמלכאהרמנאבלאדינאדיין

ברהכיאיליהאמריואסהידכאינישליהאדמיאליהואתאאיןלהואמרסהדילךאיתליהאמריחמרתאעל
ביהעבידודבעיתוןמאיאתוןלמקטלרשותאלןליתמארעיןדגלינןמיומאאנןלהואמרהואקטלא

 Rabbi Sheila ordered that a man who had relations with a gentile woman be
flogged. That man went to inform the king and said: There is one man among the Jews
who renders judgment without the king’s authority [harmana]. The king sent a messenger
[peristaka] for Rabbi Sheila to bring him to trial. When Rabbi Sheila came, they said to
him: Why did you order flogging for this man? He said to them: Because he had relations
with a female donkey. They said to him: Do you have witnesses that he did so? He
replied: Yes, and Elijah the prophet came and appeared as a person and testified. They
said to Rabbi Sheila: If so, he is liable for the death penalty; why did you not sentence
him to death? He replied: Since the day we were exiled from our land we do not have the
authority to execute, but you, do with him as you wish.

דכתיבאיקרוחמרילאורשעליהאמרהכילשקריניסארחמנאעבידגבראההואליהאמרנפיקהוהכי
הוארודףהאיאמרחמרידקרינהולהולמימראדקאזילחזייהבשרםחמוריםבשראשר)ככג,יחזקאל(

וקטליהבקולפאמחייהלהרגוהשכםלהרגךבאאםאמרהוהתורה
As he was leaving, that man said to Rabbi Sheila: Does God perform such miracles for
liars? He replied: Scoundrel! Aren’t gentiles called donkeys? As it is written: “Whose
flesh is as the flesh of donkeys” Ezekiel 23:20).
Rabbi Sheila saw that he was going to tell the Persian authorities that he called them
donkeys. He said: This man has the legal status of a pursuer. He seeks to have me
killed. And the Torah said: If one comes to kill you, kill him first. He struck him with the
staff and killed him

6. Bava Kamma 117a
יתיבומחוינאמחוינאא"לתחויולאתחוילאא"לדרבלקמיהאתאדחבריהאתיבנאאחווייבעידהוהגבראההוא

מיניהלקועיהשמטיהדרבקמיהכהנארב
כנא,ישעיהו(עילויהרבקרי )

איןבמכמרשנפלכיוןזהתואמהמכמרכתואחוצותכלבראששכבועולפובניך
עליומרחמיןאיןכוכביםעובדיבידשנפלכיוןישראלשלממוןאףעליומרחמין

There was a certain man who desired to show another individual’s straw to the gentile
authorities. He came before Rav, who said to him: Do not show it and do not show it. The
man said to him: I will show it and I will show it. Rav Kahana was sitting before Rav, and,
hearing the man’s disrespectful response, he dislodged the man’s neck from him.
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Rav read the following verse about him: “Your sons have fainted, they lie at the head of all
the streets, as an antelope in a net” (Isaiah 51:20). Just as with regard to this antelope, once it
falls into the net, the hunter does not have mercy upon it, so too with regard to the money of
a Jew, once it falls into the hand of gentiles, they do not have mercy upon him.
7. Teshuvat Harash 17:1

שנפלכיוןהזההתואמהמכמר.כתואחוצותכלבראששכבועולפובניךקראמהאילהרגוגופואחרילרודףחכמיםהשוו
ולבסוףכולוולמחרמקצתוהיוםנועליןעליומרחמיןאיןאנסיןבידשנפלכיוןישראלשלממוןאףעליומרחמיןאיןלמכמר

בנפשולהצילווניתןרודףליההוההילכךיותרממוןלושישיודהאוליאותווהורגיןאותומוסרין
One who runs to inform so that Jewish money is given to a bandit (anas) is analogized by
the rabbis to one who is running after a person to kill him. This is seen from the verse
(Isaiah 51:20) 'your children lie in a swoon at the corner of every street, like an antelope
caught in a net.' Just like when an antelope is caught in a net, the hunter has no mercy
towards it, so too the money of a Jew, once it falls into the hands of bandits, the bandits
have no mercy on the Jew. They take some money today, and tomorrow all of it, and
in the end, they capture and kill him, since perhaps he has more money. Thus, an
informer is like a pursuer to kill someone, and the victim may be saved at the cost of
the life of the pursued

8. Bava Metzia 83b

וקאשמעוןברביאלעזרלרביאתיוהפרונקאליהויאיהודאיגרתאקריינאאמרומלכאבימילתאאישתמע
להריגהאלהינושלעמומוסראתהמתיעדייןבןחומץקרחהבןיהושער'ליהשלחואזילגנביתפיס

This matter of the advice of Rabbi Elazar, son of Rabbi Shimon, was heard in the king’s
palace. The king’s ministers said: Let the reader of the letter be its messenger. They
brought Rabbi Elazar, son of Rabbi Shimon, to the authorities who appointed him to this
task, and he proceeded to arrest thieves. Rabbi Yehoshua ben Korḥa sent Rabbi Elazar,
son of Rabbi Shimon, the following message: You are vinegar, son of wine, i.e., you are
wicked in comparison to your father, the righteous Rabbi Shimon, just as vinegar is
spoiled wine. Until when will you inform on the nation of our God to be sentenced
to execution by a gentile king’s court?

כובסההואביהפגעחדיומאקוציואתויכלההכרםבעליבאליהשלחהכרםמןמכלהאניקוציםליהשלח
תפסוהותפסוהולהואמרהוארשיעאמינהשמעהאיכולימדחציףאמרייןבןחומץקרייה

Rabbi Elazar, son of Rabbi Shimon, sent a message back to him: I am merely eradicating
thorns from the vineyard. Rabbi Yehoshua ben Korḥa sent back to him: Let the Owner of
the vineyard, i.e., God, come and eradicate His own thorns. The Gemara relates: One
day, a certain laundryman met Rabbi Elazar, son of Rabbi Shimon, and called him
vinegar, son of wine. Rabbi Elazar, son of Rabbi Shimon, said: From the fact that this
man acted so insolently by vilifying a Torah scholar, one can conclude that he is a wicked
person. He told the authorities: Arrest that man. They arrested him and condemned him to
death.

9. Bava Metzia 83b-84a

מטאיוסיברביישמעאלר'ואף
And a similar incident also occurred to Rabbi Yishmael, son of Rabbi Yosei, i.e., he too
was appointed head officer.

אליהוביהפגעלידיהמעשההאיכי Elijah the prophet encountered him
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אבוךליהאמרהואדמלכאהרמנאאעבידמאיליהאמרלהריגהאלהינושלעמומוסראתהמתיעדליהאמר
ללודקיאערוקאתלאסיאערק and said to him: Until when will you inform on the nation of

our God to be sentenced to execution? Rabbi Yishmael, son of Rabbi Yosei, said
to Elijah: What should I do? It is the king’s edict that I must obey. Elijah said to
him: Faced with this choice, your father fled to Asia. You should flee to Laodicea rather
than accept this appointment.

10. Niddah 61a

ליהאמרוטרפוןדרבילקמיהאתונפשאדקטולקלאעלייהודנפקגלילאבניהנהו
מרלטמרינן
להואמר

נעבידהיכי
ליהמיחשמבעילאדלקבוליאע"גבישאלישנאהאירבנןאמורהאאטמרינכויתייכוחזואטמרינכולאאי

נפשייכוטמרואתוןזילומבעי
It was rumored about certain Galileans that they killed a person. They came to Rabbi
Tarfon and said to him, "hide us." Rabbi Tarfon replied, "What shall I do? If I do not hide
you, you will be seen. Should I hide you? The Sages have said that rumors, even though
they may not be accepted, nevertheless, should not be dismissed. Go and hide
yourselves."

11. Mordechai, Bava Kama, Hagozel 117
לעובדומרוויחוהולךדהואילטעמא,היינו-מוסר][בדיןהתםאותומורידיןאיןוגזלן,גנבואפילומזיקין,דשארואע"ג

ומפסידכוכבים
המזיקיןמכלחמורדינוהלכךכוכבים.עובדיבידממוןלמסורעצמושמרגילהוא,מכוערלישראל, .

Even though as a general matter we do not push into a pit [to kill] any tort-feasor, even a
thief or an armed robber, the reason an informer is different is that the pagans gain
and the Jews lose through this conduct; this is disgusting and one who regularly
trains himself to engage in such informing to pagans -- his status is worse than other
tort-feasors.

12. Gittin 7a

מהולמלכותלמסרםובידיעליהעומדיםאדםבניאלעזרלר'עוקבאמרליהשלח
Mar Ukva sent a letter to Rabbi Elazar: With regard to people who stand over and
torment me, and I have the power to deliver them into the hands of the government, what
is the halakha?

לנגדירשעבעודמחסוםלפיאשמרהבלשונימחטואדרכיאשמרהאמרתי)בלט,תהלים(ליהוכתבשרטט
מחסוםלפיאשמרהלנגדישרשעאע"פ

Rabbi Elazar scored parchment and wrote to him the following verse: “I said: I will take
heed to my ways, that I do not sin with my tongue; I will keep a curb upon my mouth,
while the wicked is before me” (Psalms 39:2). Rabbi Elazar quoted this verse to allude to
the following response: Even though “the wicked is before me,” “I will keep a curb upon
my mouth.”
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לה'דוםלווהתחולללה'דום)זלז,תהלים(ליהשלחבהודאיקוםמצינאולאטובאלימצעריקאליהשלח
ונתנוהור"אמפייצאהדברמאיליהןכליןוהןלבהמ"דעליהןוהערבהשכםחלליםחלליםלךיפילםוהוא

בקולרלגניבא
Mar Ukva sent word to him again: They are tormenting me a great deal and I cannot
stand them. Rabbi Elazar sent to him in response: “Resign yourself to the Lord, and wait
patiently [hitḥolel] for Him; do not fret yourself because of he who prospers in his way,
because of the man who brings wicked devices to pass” (Psalms 37:7). This verse
indicates: “Resign yourself to the Lord,” i.e., do not do anything, and He will strike them
down as many corpses [ḥalalim]. Rise before and stay later than them in your visits to the
study hall, and they will disappear on their own. The matter emerged from the mouth of
Rabbi Elazar, and Geneiva, Mar Ukva’s tormentor, was placed in a neck iron [kolar], as
one sentenced by the government.

13. Choshen Mishpat 388:12

לְמָסְרוֹאָסוּריחִָידצַעַרמִפְּניֵאֲבָלוּלְקָנסְוֹ;וּלְאָסְרוֹלְהַכּוֹתוֹגּוֹייִםבְּידַלְמָסְרוֹמֻתָּרוּמְצַעֲרָן,הַצִּבּוּרהַמּוֹסֵרכָּל . 
וְאִםיעֲַשֶׂה,שֶׁ�אבּוֹמַתְרִיןרַבִּים,שֶׁיּזַּיִקלָחוּשׁוְישֵׁוְכַדּוֹמֶה,בְּזיִּוּפִיםשֶׁעוֹסֵקס''א). מִיתכ''הסִימָןהַגָּה: (וְע''ל

לְמָסְרוֹיכְוֹלִיןמַשְׁגִּיחַ,אֵינוֹ

14. Maimonides, Hilchot Sanhedrin 26:7 

והריםוגדףחרףוכאילורשעזההריישראלכדינידיניהםשהיופיעלאףשלהןובערכאותעכו"םבדייניהדןכל
לפניולאלפניהםעכו"םלפניולאלפניהםלפניהםתשיםאשרהמשפטיםואלהשנאמררבינומשהבתורתיד

ישראללדיינייתבענוישראלבדייניממנולהוציאיכולואינואלםדינוובעלתקיפההעכו"םידהיתההדיוטות
דינובעלמידעכו"םבדיניומצילדיןמביתרשותנוטללבארצהלאאםתחלה :

Whoever adjudicates in a non-Jewish court ... is wicked and it is as though he has reviled,
blasphemed and rebelled against the law of Moses.

15. Choshen Mishpat 388:10 

אוֹבְּגוּפוֹפְּלוֹניִמוֹסֵרהֲרֵיניִכְּשֶׁאָמַר:אֶלָּאשֶׁיּמְִסרֹ,קדֶֹםלְהָרְגוֹוּמֻתָּר.הַזּהֶבַּזּמְַןאֲפִלּוּהַמּוֹסֵרלַהֲרגֹמֻתָּרי
כִּי�אוְאָמַר:פָּניָוהֵעִיזאִםתִּמְסרֹ,אַללוֹ:וְאוֹמְרִיםבּוֹוּמַתְרִיןלַמִּיתָה,עַצְמוֹהִתִּירקַל,מָמוֹןאֲפִלּוּבְּמָמוֹנוֹ,

הַתְרָאָה (הַמַּגִּידצָרִי�אֵיןבּוֹ,לְהַתְרוֹתפְּנאַיאֵיןוְאִםזכָָה. הַגָּה:לְהָרְגוֹ,הַקּדֶֹםוְכָללְהָרְגוֹ,מִצְוָהאֶמְסְרֶנּוּ,אֶלָּא
אֶפְשָׁראִםאֲבָלמֵאֵבָרָיו,בְּאֶחָדמִמֶּנּוּלְהִנּצֵָלאֶפְשָׁראִיכֵּןאִםאֶלָּאהַמּוֹסֵרלַהֲרגֹדְּאֵיןאוֹמְרִיםדְּחוֹבֵל). וְישֵׁפ''ח

רוֹדֵף (תְּשׁוּבַתמִשְּׁאָרגָּרַע�אדַּהֲרֵילְהָרְגוֹ,אָסוּרעֵיניָו,לְסַמּוֹתאוֹלְשׁוֹנוֹלַחְתֹּ�כְּגוֹןמֵאֵבָרָיו,בְּאֶחָדלְהַצִּיל
מהר''מבְּשֵׁםהַנַּ''לוּמָרְדְּכַיהַנַּ''למַימְוֹניִ )

16. Aruch HaShulchan, Choshen Mishpat 388:7

השודדיםמפניוממונובגופובטחוןלאישהיהלאהרחוקותבמדינותהקדמוןשבזמןהדורותקוראילכלידועהערה:
ועלעושיםהממשלהשפחותוהחמסהשודמאפריקאמדינותמאיזההיוםגםכידועמשרהשםעליהםשנשאואףוהאנסים

בארצותממשלתםכנפישפרשובריטניאומלכיהקיסריםואבותיומרוסיאהקיר"האדונינווביחודאיירופאמלכייזכרוטוב
ממונםישללושלאעצמםלהסתיריצטרכולאשהעשיריםבאופןוממונוגופועלבטחוןואישאישלכליהילמעןהרחוקות

ופוסקיםשבש"סומלשיןמסורדיניכלהולךסובבזהועלאותםויהרגו …
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As is widely known, in times of old in places far away, no person had any assurance in
the safety of his life or money because of the pirates and bandits, even if they took upon
themselves the form of government. It is known that this is true nowadays in some places
in Africa where the government itself is grounded in theft and robbery. One should
remind people of the kingdoms in Europe and particularly our ruler the Czar and his
predecessors, and the kings of England, who spread their influence over many lands in
order that people should have confidence in the security of their body and money. The
wealthy do not have to hide themselves so that others will not loot or kill them. On all of
this [the presence of looting and killing] hinges the rules of informing [moser] and
slandering [malshin] in the talmud and later authorities, as I will explain infra:
These rules apply only to one who informs on another to bandits and so endangers
that person's money and life, as these bandits chase after the person's body and
money, and thus one may use deadly force to save oneself.

17. Tzitz Elieer 19:52

Even in the understanding of the secular court system it appears that there is a difference
between primitive and enlightened governments as is noted by the Aruch Hashulchan in
Choshen Mishpat 388:7 where it states that "every issue related to informing found in the
Talmud and poskim deals with those far away places where no one was secure in his
money or body because of the bandits and pirates, even those who had authority, as we
know nowadays in places like Africa" such is not the case in Europe, as the Aruch
Hashulchan notes. ... I write this as a notation of general importance in the matter of the
laws of informing

18. Rabbi Ezra Batzri Dinnai Mamonut 4:2:5n.1 at page 86. 
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Do not be surprised by the rules in this chapter, and think that they are inapplicable
nowadays since governments are enlightened and democratic, a beacon for people to
travel. This should be thought true of only by the very naive, as even in democracies, in
truth when there is a matter that involves the government, the matter is treated as out of
the normal protocol as happens when matters relate to security of the state. All rules of
informing are applicable even currently.Anyone who knows and understands and sees not
only what is externally visible, and what previously was, will see that only the external
appearance has changed -- the outside has changed -- but the central characteristic [of
government] has not changed. Even if they bring all matters to court, it is clear that,
through interrogation and the police, government can destroy people and in many places
they do, in fact, destroy people.

19. Iggrot Moshe, Choshen Mishpat 1:8. 

I received your letter with regard to an evil doer who came into a kosher factory and
forged the kosher symbol, placed it on non-kosher items, which he sold to Jews as kosher.
The question is can one inform on him to the secular authorities who will judge him
severely with either a fine or prison, or must the rabbis judge him according to Jewish
law? In my opinion, even though his sin is great, and he shows no repentance,
nonetheless so long as we cannot say that the Jewish judges cannot judge him, one may
not turn the matter over to the secular authorities.... In addition, since it is certain that the
secular authorities will adjudicate the matter through incarceration or a fine inconsistent
with Jewish law, one must be fearful of the prohibition of informing, as it is prohibited to
inform on a Jew to the secular authorities, whether through danger to his body or his
money, even if he be a sinner.

20. Rema, Choshen Mishpat 369:11

שֶׁיּדִּוֹנוּ�אאֲבָלהַמְּדִינהָ,בְּניֵלְתַקָּנתַשֶׁהוּאאוֹלַמֶּלֶ�,הֲנאָָהבּוֹשֶׁיּשֵׁבְּדָבָראֶלָּאדְּמַלְכוּתָאדִּינאָאַמְרִינןָדְּלָא
רַשְׁבָּ''אבְּשֵׁםקפ''חשׁרֶֹשׁישְִׂרָאֵל (מַהֲרִי''קדִּיניֵכָּלבָּטְלוּכֵּןדְּאִםגּוֹייִם,בְּדִיניֵ ).
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