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Takkanot ha-Kahal: Communities Creating Halakhah

1. Tosefta Bava Metzi’a 11:23-26

The townspeople may obligate each other to build a
synagogue and to buy scrolls of Torah and Prophets.
The townspeople may fix market prices, weights and
measures, and laborers® wages, and they may enforce
their regulations. The townspeople may declate:
“Whoever shows [anothet’s propetty] to a third patty
fie. thieves] or informs [lit. ‘appears before’] the
government {so that the property can be confiscated]
shall be penalized in a specified amount; and
whomever permits his cow to graze among the
vegetation shall be penalized in a specified amount™;
and they may enforce their regulations.

The wool dealets and the dyers may declare: “We shall
all be partners in all merchandise that comes into the
town.” The bakers may enter into an agreement among
themselves, The donkey drivers may declare: “We will
provide another donkey to anyone whose donkey
dies.” If the death occurs as the result of [the owner’s]
negligence, they need not replace it; but if it is not the
result of [such] negligence, they must replace it. If the
awner states, “Give me the money and I will buy one
for myself,” they need not comply with his request, but
they may purchase one and give it to him. The
boatsmen may declare: “We will provide another boat
whenever anyone’s boat is Iost.” If the loss is the result
of [the owner’s] negligence, they need not replace it;
but if the loss is not the result of [such] negligence,
they must replace it. If he [the ownet] took it to & place
where people do not ordinarily take their boats, they

need not give him another boat.

2. Rashi— BT Bava Batra 8b
[They have the authority] to fine any person who
violates their regulations, even if the regulations

diverge from laws of Torah.
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but not today, is not a valid objection , as the Rabbis
taught: “Scripture states ‘and the Lord sent Jerubaal,
Bedan, Jephthah, and Samuel... [to teach] that even if
the most insignificant person is chosen as a leader of
the community, he should be considered the equal of
its mightiest.”” Therefore, all the communal decrees and
acts ate valid, and Simeon may not violate them; he
must return the property to Reuben, and should not
covet propetty that does not belong to him, since for
these reasons and others he did not merit them, and so

is the law.

4. Responsa of Rashba, Sec, 4, No. 311

You asked: The community agreed to choose us a
bernrim 1o eradicate crime [i.e. to be judges for criminal
matters], and we took an oath to do this. The
enactment states that we have authority from the
general government to enforce discipline, inflict
corporal punishment, and impose monetary pcrialties
at our discretion. If witnesses who are credible but are
next of kin [to each other] testify that Reuben violated
his cath, or if this is disclosed to us by a woman or a
minor, please inform us whether we may punish
Reuben. Or, if one or more of the witnesses are
Reuben’s relatives and we have reasonable ground to
believe that these witnesses are telling the truth, do we
have authority to take action on the basis of their
testitnony even though we do not have testimony that
is technically sufficient?

Answer: It is clear to me that you may act at your
discretion. Those rules cited by you apply only to a
court that judges according to the laws of the Torah,
such as the Sanhedrin or a similar body. But whoever
is appointed on the basis of a communal enactment

does not judge ditectly according to the Iaws set down

in the Torah itself; he may do whatever is necessary to -

satisfy the needs of the time, with the consent of the
government. Otherwise... no one could be flogged or
punished on the basis of his own confession, since
under strict law one may not incriminate oneself, and

even if there are competent witnesses, he could not be
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themselves and do not requite the approval of a

distinguished person of the town.

7. Responsa of Rashba, Sec. 4, No, 185

It is cleat that the community may institute safeguards,
enact izkkanot, and enter into agreements as they deem
appropriate, and [when they do so] the result is as valid
as a law of the Torah. They may fine and punish those
who violate their enactments, so long as the entite
community agrees to this without objection. The same
applies when all those in the same occupation in the
town, such as butchers, dyers, boatmen, etc. enter into
an agreement with regard to their work; for every
group having a common interest is similar to a separate
cotnmunity, even if their agreement has not been
approved by the other townspeople. However, these
agreements must be approved by a halakhic scholar
(talmid hakhaw), if there is one in the town, or by a
distinguished petson who was chosen as a2 communal
leader. If there is such a scholar or such a leader, and
they acted without his consent, theit agreement is
invalid. As we read in the first chapter of Bava Batra:
“Certain butchers agreed among themselves... This
tule applies when there is no distinguished person; but
where thete is a distinguished person they may not
entet into agreements [without his approval].” And it
was taught in the Tosefta in Tractate Bava Metzi'a:
“The townspeople may fix market prices, weights and
measures, and laborer’s wages, and they may enforce
their regulations...” In short, all members of a single
group have the same status as the inhabitants of a
single autonomous community for all these matters,
and every community may do this and exact fines and
impose punishments that are not prescribed in the
Torah, as we have written, and as mentoned in the
Talmud in the first chapter of Bava Batra and in the
Tosefta of Bava Metzi’a. All the communities have so
conducted themselves and no one has ever doubted

this.
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Translations adapted from: Menachem Elon, Jewish Law: History, Sources, Prineiples, Vol. 2 (Philadelphia and Jerusalem: JPS,

1994) — translated by Bernard Auerbach and Melvin J. Sykes
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